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CURRENT TOPICS 


Reports of Committal Proceedings 


Tue Report of the Departmental Committee on Proceedings 
before Examining Justices (Cmnd. 479, 1s. 9d.) has taken 
what we believe to be the right and sensible course by 
recommending that published reports of preliminary 
proceedings before magistrates should be restricted in the 
event of committal to particulars of the name of the accused, 
the charge, and the decision to commit for trial, etc. Where 
the proceedings result in the discharge of the accused the 
restrictions would not apply and the evidence could be 
published. In any event the restrictions would be lifted 
after the conclusion of the trial, though this is likely to be 
small comfort to the Press. But as the Committee say, 
while reaffirming the right of the Press to report proceedings 
resulting in discharge or conviction, the crux of the matter 
is that confidence in the fairness of the trial must not be 
undermined. The corollary to these recommendations is 
that the presext wide power of examining justices to sit im 
camera under s. 4 (2) of the Magistrates’ Courts Act, 1952, 
should be limited to those cases, or parts of cases, where the 
justices consider that notwithstanding the restriction of 
reporting, the ends of justice will not be served unless they 
sit in camera. All this is in line with the views we expressed 
last year (101 So. J. 325-6) and we hope that the Committee’s 
recommendations will be speedily accepted. 


Suicide 


THE Home Secretary has not yet reached any conclusion 
as to the desirability of amending the law relating to suicide 
and attempted suicide. He made this known last week in 
the House of Commons in answer to a question by 
Mr. KENNETH Roprnson. In Mr. BUTLER’s view, practically, 
the problem is mainly one of ensuring that care and treatment 
is given to those who need it in order to prevent them from 
endangering themselves or others. In the normal case this 
end is achieved without the intervention of the courts, but 
he recognised that there is a residue of cases where proceedings 
ate necessary to ensure that the person in need is given or 
accepts care or treatment. It will be remembered that a 
joint committee of the British Medical Association and the 
Magistrates’ Association, upon whose report we commented 
at p. 387, ante, have recommended the adoption of the law and 
practice on this subject to be found in Scotland, and Mr. Butler 
said that this system is now receiving careful consideration. 
Information from a number of consultants in general hospitals, 
with or without observation wards, and in mental hospitals, 
was submitted to the joint committee and they found that 
nearly all these experts agreed that the person who attempts 
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to commit suicide is a case for medical and social care and 
that the intervention of the law is undesirable and unneces- 
sary. The joint committee were no doubt influenced by 
this finding in recommending that the position in Scotland, 
where a charge of breach of the peace is taken in cases of 
attempted suicide in a public place and/or in circumstances 
which cause alarm and annoyance, should be adopted south 
of the border. It is the belief of the joint committee that 
public opinion in England and Wales has moved towards a 
more compassionate and merciful approach to the person 
who attempts suicide. It will be more than interesting to 
see whether Mr. Butler feels able to accept this assertion and 
their recommendation that suicide, and consequently 
attempted suicide, should no longer be a criminal offence 
as such, where necessary the unfortunate person being dealt 
with summarily for committing a breach of the peace, as in 
Scotland. 


Criminological Research 


ON the same day (24th July), Mr. NorMAN PANNELL asked 
the Home Secretary if, in view of the disturbing increase 
in crimes of violence, he would use his influence to accelerate 
the production of the report of the Cambridge Department of 
Criminal Science. Alternatively, would Mr. BuTLER’s 
department introduce proposals of its own? From 
Mr. Butler’s reply, we are pleased to be reassured, as, no 
doubt, was the questioner, that the Cambridge department 
is not engaged in “leisurely deliberations’ and that it is 
able to devote its whole time to this work and will be able 
to make known its findings, in what is sure to be another 
of its valuable reports, ‘‘ in the not too distant future.’” Even 
more encouraging, perhaps, are the reports that the announce- 
ment of the establishment of the first academic institute of 
criminology in Britain, which would be inside one of the 
universities, may be expected shortly. Apart from crimino- 
logical research, the purpose of the institute, it is said, 
will be to provide teaching for magistrates, probation officers 
and members of the police force and prison service. Mr. Butler 
is not the only Home Secretary to have spoken of the need 
for work of this kind to be undertaken. For our part, we 
welcome the news and feel sure that all will agree that it 
is not only right but also expedient to invest public money in 
the treatment and understanding of the criminal, as well 
as in his detection, trial and punishment. 


The “ End ” of a Will 


SoME weeks ago (p. 296, ante), under the heading 
“ Attestation of Wills,” we noted the case In the Estate of 
Denning (1958) 1 W.L.R. 462, in which Sacus, J., held that 
two signatures written upside down on the reverse side of a 
will to the dispositive words and the signature of the testatrix 
constituted a sufficient attestation. In doing so he applied 
the principle enunciated in In the Goods of Davis (1843), 
3 Curt. 748, in which it was found, in the absence of statutory 
provision, that witnesses are to attest a will by signing their 
names on any part of the document if it is apparent that the 
signatures are intended as an attestation of that of the testator. 
In view of this, we were particularly interested to notice the 
decision of the Cape Provincial Division of the Supreme Court 
of South Africa in Volschenk v. Die Meester en Andere {1958} 
25.A.L.R. 363. Section 2 (1) (a) (v) of Act 7 of 1953 provides 
that where “ the will is signed by the testator by the making 
of a mark ”’ a notary or other specified person should certify 
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“at the end thereof that the testator is known to him and 
that he has satisfied himself that the will so signed is the will 
of the testator.” It appears that a will which had _ been 
signed by the testator by the making of a mark ended on 
the third page. The notary, instead of commencing his 
certificate under the word “ mark,” introduced his whole 
certificate on the fourth page. It was held, owing to the fact 
that the certificate took up more space than was available 
on the third page, that it could not be said that the certificate 
had not been introduced at the end of the will in accordance 
with the provisions of s. 2 (1) (a) (v). Of course, s. 9 of the 
Wills Act, 1837, requires the testator to sign “at the foot 
or end ”’ of his will, and the Wills Act Amendment Act, 1852, 
interprets this phrase to mean such a position at the end of 
the will as shows the testator’s intention to give effect by his 
signature to the writing signed as his will. As may be seen, 
for example, from the judgment of Merriman, P., in In the 
Estate of Long {1936} P. 166, English courts tend to give these 
statutory requirements a liberal construction. 


Frustration at Suez 


RECENT events have in some measure renewed the contro- 
versy which raged in November, 1956, as to the moral and 
political propriety of the commencement of military operations 
in Egypt. It is not our place to attempt to anticipate the 
conclusion which history will draw on these aspects of the 





. pi 
matter, but we are now able to record that in Carapanayoli & 


Co., Ltd., London v. E. T. Green, Ltd., Belfast (1958), The 
Times, 19th July, an appeal from an award by the Board of 


Appeal of the London Cattle Food Trade Association, the ' 


Commercial Court held that the subsequent closing of the 
canal was frustrating in the legal sense. The facts were as 
follows. On 6th September, 1956, the sellers contracted to 
send a quantity of Sudanese cotton seed cake from Port Sudan 
during October-November, 1956, c.i.f. Belfast. The canal, 
the only usual and customary route for the shipment of goods 
under such a contract, was closed on 2nd November, and the 
alternative route was what Sir WINSTON CHURCHILL once 
called “ the long haul round the Cape,” which was, in fact, 
more than two and a half times the distance. McNair, J., 
found that at the time of making the contract the parties 
would have assumed that the goods would be shipped wa 
the canal. Mere commercial unprofitableness did not justify 
a finding that the contract had been frustrated, but his lordship 


was of the opinion that justice and reason required that such | 
a fundamental change in circumstances, which might involve , 


the sellers in quite different obligations, should relieve both 
parties from their agreement. In the report to which we refer, 
McNair, J., is not recorded as having made reference to any 
decided cases in support of his judgment, but in so far as, 


in November, 1956, a reasonable man would have inferred | 


that the interruption in the user of the canal would have been 
of indefinite duration and, in these circumstances, the parties 
were faced with a contract fundamentally different from that 
which they had concluded, this decision would seem to be in 
accord with principle. 
Property and Investment Trust, Ltd. v. Leighton’s Investment 
Trust, Lid. {|1945] A.C. 221, a contract will be held to have been 
frustrated where there has been an 
vening event or change of circumstances so fundamental as 


As Lord Simon said in Cricklewood | 


“occurrence of an inter- | 


to be regarded by the law as striking at the root of the agree- | 
ment, and as entirely beyond what was contemplated by the 


parties when they entered into the agreement.”’ 
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Common Law Commentary 


d_ been 
ded on BRICKS AND BARRELS 


ing his 

Pepe THERE are points of great interest in the judgments of the 

‘lable Court of Appeal in Walsh v. Holst & Co., Ltd., and Others 

eM 1958) 1 W.L.R. 800; ante, p. 545. The plaintiff’s allegation, 

ileis that he had been hit on the head and knocked senseless by a 

of the brick which fell from the top of a building on the opposite 
side of Back Darwen Street, Blackburn—a rather narrow 


1e foo ss ; : 
| sear street, at only 15 feet—during the course of operations for 
» 1852, . a : 

enlarging the windows, was found as a fact by Gorman, J. at 


sp Manchester Assizes, but Sellers, L.J., said that the more his 
‘ Mes lordship heard of the case the more difficult he found it to 
te accept the probability that the plaintiff was hit on the head 





In the : A : ; : 
"by a brick from the building in question, including the 

> these ae ‘ : ig OP ; 2 
scaffolding erected in front. His injuries, his lordship 
thought, were equally consistent with his having fallen on 


his head on the pavement. 
| It is all too easy to jump to the conclusion, because a man 
is found senseless in the road where building operations are 
going on, including operations involving the removal of bricks 
ontro- from a wall at a height, and because half a brick is found in 
ul and the road, that the injured man has been hit by the brick. 
ations — The court did so find and the Court of Appeal’s decision is 
te the based on that finding. The report does not say why 
of the | Sellers, L.J., doubted the obvious conclusion come to by the 
yolt & court below on those facts, but there was no doubt some 
» The apparent flaw in the evidence as a whole to suggest this 
rd of alternative explanation: that the plaintiff had fallen down 
1, the ' and received his injuries that way. This alternative would 
f the seem an extraordinary story—that a man should be knocked 
Te aS senseless and a brick should be found nearby which had 
ed to; apparently come from building operations nearby but which 
se had nothing to do with his injuries—but it is clearly a possible 
anal, 


Zo0ds a . — 

a th rhe court by a majority found that the defendants were not 
once liable to the plaintiff even on the basis that his injuries were 
fact, attributable to the brick and on the assumption that the 
a, J, brick had fallen from the building. At the time only one 
irties Person was working at the face of the building and his evidence 
1 vig '0 the effect that no bricks fell from where he was working 
stify Was accepted. It was therefore assumed by the court that 
Iship the brick had somehow become dislodged from some other 
such | msecure place on the building. 

volve , 

both Reasonable care 

efer, We do not have to be told how the plaintift’s case was put : 
any it was of course based on Byrne v. Boadle (1863), 2 H. & C. 
r as, 722, wherein a person successfully claimed damages for 


tred , injuries received from the falling of a barrel of flour from an 
been upper storey of a warehouse. The doctrine of res ipsa 
rties | loguitur was invoked both in that case and in this. But 
that although that doctrine applied, so as to shift the burden of 
e in| proof, since the claim is in negligence and since the duty is 
vood } a duty to take reasonable care it is always open to the 
nem, defendants to show that they have taken reasonable care. 


een The mere fact that in spite of the taking of care a brick 
tel- | falls and injures the plaintiff is not enough to bring success 
1 as _ to his claim. In the case under discussion the majority of 
Tee the Court of Appeal were satisfied that the defendants had 


the | done all that was reasonable by the fixing up of tarpaulins 
and by other means to ensure that materials were not likely 


2 


to fall. To hold them liable in such circumstances would be 
to make them insurers of the public, which they are not. 


Reverting to the judgment of Sellers, L.J., it would be 
easy to criticise this as being unduly influenced by his 
lordship’s unfavourable interpretation of the facts: it could 
be argued that because his lordship did not think that the 
accident really happened in the way that had been accepted 
in the court below, therefore his lordship was too ready to 
find that the precautions taken were adequate. But although 
that view of the facts may weaken the force of the judgment, 
to criticise it in that way would, for one thing, unduly limit 
the court’s entitlement to give its appraisal of the facts. 
Moreover, Sellers, L.J.’s treatment is valuable in emphasising 
that one should not be too ready to jump to obvious con- 
clusions on a given set of facts, and it shows how that this 
accident may, in fact, have happened differently. 


Premises adjoining highway: standard of care 


The dissenting judgment of Morris, L.J., throws into relief 
the very basis of negligence. His lordship said that on 
certain occasions the street was very crowded; the law 
had always taken particular care to protect users of the 
highway and a special respensibility was in consequence put 
on occupiers of premises adjacent to a highway. “If 
someone chose to take away bricks from a wall at a height 
above a street it was not unreasonable to require that he 
would not thereafter leave them so placed or poised that 
they would fall into the street. A falling brick might easily 
cause a death. Any reasonable man would foresee these 
potential perils to users of the highway,” said his lordship, 
and with so much there can be no disagreement ; but when 
Morris L.J., adds: “ And it was no answer, if an accident 
occurred which by using care could have been avoided, to 
say that certain safety measures or precautions were taken 
which nearly succeeded. Unless someone in the building 
threw down the brick which hit the plaintiff—which was not 
suggested—it fell because someone had left ittinsecure. The 
possibility that a brick might fall and be projected into the 
street was not only foreseeable but was realised : either there 
was no proper system designed to avert the occurrence of the 
possible and dangerous event, or if there was it was not carried 
out. The offending brick was allowed or caused to fall owing 
to negligence . . .’’ we are bound to observe that to assume 
such a standard of care is little short of making the defendants 
insurers. The standard of care imposed on the basis of the 
action of negligence is not the greatest possible degree of 
care—which it seems the learned lord justice had in mind 
but a reasonable degree of care. 

In some ways the view of Morris, L.J., is the more logical : 
given that it is foreseeable that a certain injury may occur 
to someone in a particular manner, failing to take such steps 
as will prevent that event may be said to be negligence ; 
it is also true that a high degree of care is required of persons 
whose property adjoins the highway. To cut down that duty 
to a duty to take reasonable steps makes the solution of any 
particular case more difficult because one has to assess whether 
those lesser steps which,the defendant took, and which of 
course were ineffective (otherwise there would be no claim), 
may be said to be reasonable in the circumstances. This 
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latter attitude calls for careful assessment of all the evidence 


and the outcome is hard to predict. 

Walsh v. Holst, then, is not only the corollary to Byrne v. 
Boadle, it is also an example of the distinction between the 
standard of care in negligence and the duty of an “ insurer ”’ 
or one who warrants the safety of premises. But as leave to 
appeal to the House of Lords was given it may be that that 


A Conveyancer’s Diary 


LIGHT: HARMAN COMMITTEEF’S REPORT 


THE Committee which was appointed last year under the 
chairmanship of Mr. Justice Harman to consider certain 
present-day problems on the law of light has now reported.* 
The Government has announced that it accepts the Com- 
mittee’s recommendations, and legislation to give effect to 
the report may therefore be expected in the next parliamentary 
session, for, as will be seen, the problem is an urgent one. 

The questions which were originally referred to the 
Committee concerned sites which had suffered war damage, 
or the development of which had been impeded by controls 
imposed during or after the late war. At an early stage of 
its deliberations, however, the Committee became aware that 
planning legislation had altered to a significant degree the 
position of owners of land over which rights of light may be 
acquired, and the Committee therefore sought and obtained 
an extension of its terms of reference to include the question 
whether any alterations generally were desirable “ in the law 
and practice relating to the means whereby the acquisition 
of rights of light over any land may be prevented.”” The 
legislation recommended will, therefore, be of a very much 
more far-reaching character than the purely emergency 
legislation which came into force during the First World War. 
(By s. 3 of the Courts (Emergency Powers) (No. 2) Act, 1916, 
the county court was given power to extend the period of 
prescription for the acquisition of a right to light in certain 
cases. An article in this “ Diary” in 1948 (92 Sot. J. 121) 
described the procedure under that section and suggested 
that legislation would eventually be necessary to deal with 
the similar but, in extent, much greater difficulties which 
the late war had brought about.) 


The Prescription Act 


The Committee was not concerned with easements of 
light created by express or implied grant, and dismissed 
prescription at common law as of no practical significance in 
this sphere. Acquisition of rights to light under the doctrine 
of lost modern grant are rare (although the Committee, as 
will be seen, does point to one possible instance of the applica- 
tion of this doctrine); in practice, the normal mode of 
acquisition is under the Prescription Act, 1832. Section 3 
deals with the easement of light separately. It provides 
that where the access of light to any building has been actually 
enjoyed for a period of twenty years without interruption, 
the right thereto shall be deemed indefeasible, unless it shall 
appear that the same was enjoyed by some consent or agree- 
ment made or given for that purpose by deed or writing. 
This section must be read with s. 4, which provides that this 
period of twenty years must be the period next before some 
action wherein the claim is brought into question. Since an 


*Cmnd. 473. H.M.S.O., 1s. net. 
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tribunal will have an opportunity to and will, in fact, take a 
different view. The action was apparently based on negli- | 
gence, not nuisance or occupier’s liability. In this connection 
Morris, L.J., in his dissenting view mentions Mint v. Good | 
1951] 1 K.B. 517, but that case was a rather different one 
and was founded on nuisance. 


L. W. M. 


interruption lasting less than a year does not stop time running, 

an easement of light can be acquired under the Act by enjoy- 

ment (not under a written consent) for nineteen years and 

one day. But, the Committee points out, since the period 

must immediately precede action brought, the right may be 

lost by a year’s interruption at any time after the original 

period of nineteen years and one day; hence the statutory 

right is, strictly speaking, inchoate in every case in which it 

has not been brought in question in an action. On the other | 
hand, the report goes on, where there has been an enjoyment | 
for upwards of nineteen years, followed by an interruption 
for more than one year but not for long enough to lead to the | 
inference that the right has been abandoned, the court would | 
be inclined to uphold the right under the doctrine of lost 

grant—that being, in the Committee’s view, the only practical 

relevance of that doctrine to the subject of its inquiry. 





Methods of interruption 

The right to light is a negative easement. Unlike a positive | 
easement, such as a right of way, the acquisition of which 
by prescription involves a trespass on the servient land which 
the servient owner can normally have stopped by injunction, 
the process of acquiring a negative easement cannot be stopped | 
by legal action on the part of the servient owner. The only 
way that he can interrupt the process of acquiring an easement | 
of light, as the law now stands, is by physical interruption of | 
the access of light to the dominant building, i.e., in most cases | 
by the erection of a screen. In the erection of such a screen 
a landowner may be impeded by planning legislation. The 
Committee, while taking the view that Parliament could not 
have intended when it passed the 1947 Planning Act to make 
precarious the time-honoured remedy of erecting a screen to 
prevent the acquisition of a right to light, regards this remedy 
as unsatisfactory at the present time. This leads to the 
conclusion that it is desirable to devise a scheme by which a 
statutory notice may be given, having the like legal effect 
as the actual erection of a screen. 

The needs of planning are put as the foremost reason for | 
this suggested change in the law, but this is not the only 
reason given by the Committee. Building restrictions, 
first imposed in 1940 and not lifted entirely until 1954, 
prevented owners from building on sites otherwise ready for 
development, and to this universal disturbance was added 
the sporadic disturbance of normal development by war 
damage. The view of the Committee on these occurrences 
is that where a site was empty and ripe for development 





before the war, or where it has suffered war damage, it is 





unfair to the owner that the whole of the period during 
which he was in practice unable to build should be counted 
against him for the purpose of s. 3 of the Prescription Act, 
or the doctrine of lost grant, 
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This is the background of facts against which the recom- 
mendations of the Committee for legislation should be 
regarded. These recommendations fall under two heads. 


Recommendations 


Those under the first head are designed to meet the 
Committee’s conclusion that the present system, by which 
a prospective servient owner can protect his land only by the 
erection of a screen, is unsatisfactory, and that he should 
be enabled instead to serve a statutory notice having the 
like effect. The detailed recommendations of the Committee 
as to statutory notices are as follows. By registering a 
statutory notice, the owner would bring about the like legal 
consequences as at present flow from the erection of a screen, 
viz. (1) effect a break in the running of time under the 
Prescription Act, and (2) introduce a factor which, in pro- 
ceedings at common law, would be taken into account in 
considering the question whether an easement of light has 
been acquired by common-law prescription or under the 
doctrine of a lost grant or whether an easement already 
acquired has been abandoned. The notice would have to 
identify the servient owner’s site, if necessary by reference 
to a plan, and registration of the notice would be treated 
as a notional obstruction of the light of the dominant 
building by a screen, erected on the boundaries of that site, 
either of unlimited height or of such limited height as the 
notice may specify. 

To be effective, the notice would have to be registered 
in the register of local land charges. This register is preferred 
to the central registrer of land charges because it is essential 
that the charge should be registered against the potentially 
dominant land, and registration in the central register by 
reference to owners’ names would not meet this requirement. 
The registration should be provisional in the first place, 
pending the giving of notices, but, unless taken off, it would 
have effect as if the access of light to the potentially dominant 
property had been interrupted on the date of registration. 
After the notice had been on the register for a year, the 
obstruction would be treated as having been acquiesced in 
for one year by all persons interested in the property against 
which the registration is made. If the notional obstruction 
effected by registration of a notice endures for one year, 
the servient owner will have twenty years before the period 
of prescription runs against him once more; the notice 
should, therefore, remain on the register for twenty years 
from the date of registration. 


Notice to interested parties 


As to notice, as the notional obstruction will start from 
the date of provisional registration, notice will in fact have 
to be given to all interested parties, and it must be given in 
time to allow them to challenge the notional interruption 
before it has subsisted for the vital period of one year. The 
machinery for giving notice, the Committee recommends, 
should be similar to that governing the notice which is now 
given of an application to discharge or modify a restrictive 
covenant affecting land under s. 84 (1) of the Law of Property 
Act, 1925. That procedure is regulated by the Lands 
Tribunal Rules. Shortly stated, it is that the applicant 
applies to the Registrar (or in cases of difficulty, the President) 
of the Tribunal for directions, and directions are then given 
for serving notice on neighbouring owners and for public 
notices being given by advertisement and by being posted 
on the site. As soon as the Tribunal is satisfied that its 
directions as to notices have been complied with it would 
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give a certificate to that effect, and on production of the 
certificate at the registry the provisional registration of 
the statutory notice would be made definitive. Speed is 
important here, and the Committee recommends that a 
provisional registration should cease to have any validity 
unless the Lands Tribunal’s certificate is filed by the end of 
three months from the date of provisional registration. The 
fees which the Committee recommends should be payable 
to the local authority for registration and to the Lands 
Tribunal for its duties in regard to notices should be adequate 
to defray the whole cost of this work. Substantial fees, it 
is suggested, would also have positive advantages as a 
deterrent against abuse of the new procedure. 


Rights of objectors 

Finally, a person claiming to be entitled to object to the 
notional obstruction of his light by the registration of a 
statutory notice would be given the right to bring an action 
for a declaration that the obstruction infringes his rights 
and for an injunction against its continuance. The court 
in such an action would have power to order the variation 
or cancellation of the appropriate entries in the local land 
charges register. It is suggested that in a simple case 
application for such an order should be made to the Chancery 
Division by originating motion, and that rules of court should 
be made for this purpose. 

So much for those of the Committee’s recommendations 
which fall under the first head—those aimed at substituting 
an up-to-date and appropriate procedure for the present 
practice (in so far as it can be called such, in view of the 
planning restrictions round it) of erecting a screen in order 
to interrupt the acquisition of a right to light over one’s land. 
Once the system of statutory notices is in operation, in the 
Committee’s view, there will be no ground for according any 
indulgence to persons who do not take advantage of it. If the 
new system is in force by the beginning of 1960 it will enable 
all those who suffered war damage after the end of 1940 to 
protect their property by the prompt service of statutory 
notices. But it will not protect those who suffered war 
damage earlier than 1941, or those whose sites were open 
at the beginning of the late war. This leads one to the second 
part of the Committee’s recommendations. 


Extension of prescriptive period 


To meet the claims of these classes of owners some 
temporary extension of the prescriptive period is required. 
The extension recommended is that the twenty-year period 
for the acquisition of rights of light under the Prescription 
Act should be extended to twenty-seven years for the purpose 
of any action either (1) asserting a claim to rights of light 
and started after the publication of the Committee's report 
and before 31st December, 1962, or (2) brought in respect of 
an actual or notional interruption effected between those dates. 
On this basis, it is said, an owner whose site had been vacant 
since the middle of 1933 will still be able, if he serves his 
statutory notice promptly, to protect himself. 


Protection for dominant owners ? 

These are the Committee’s recommendations, likely to be 
law before very long. It will be seen that they are concerned 
wholly to protect the prospective servient owner's position, 
It was suggested to the Committee that the owners of buildings 
which eithe: had acquired rights of light or were in process 
of doing so when they suffered war damage —i.e., dominant 
or prospective dominant owners—should also be protected, 
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in their case against loss of rights. The Committee did not 
accept this suggestion, for reasons which I have no space 
left even to summarise here. The position of the dominant 
owner in regard to war damage was, I think, on any view, a 
much smaller problem than that of the prospective’servient 
owner, now to be protected by legislation. 


Landlord and Tenant Notebook 
“STRUCTURAL REPAIRS OF 


“ A SINGULARLY awkward piece of drafting ’’ was Vaisey, J.’s 
characterisation of the provisions of the lease, the defendants 
being the lessors and the plaintiffs the lessees, which he was 
called upon to construe in Granada Theatres, Ltd. v. Freehold 
Investment (Leytonstone), Ltd. [1958] 1 W.L.R. 845; post, p. 563. 
And the criticism was not levelled solely at what may have 
been the split infinitive of all time which occurred in one of 
those provisions. 

By cl. 2 (3) of the lease of a cinema, made in 1941, the lessee 
covenanted “‘ to keep the demised premises and the sanitary 
and water apparatus .. . in good and substantial repair and 
condition and properly decorated and in a state in every 
respect fit for cinematograph entertainments but nothing 
in this clause contained shall render the lessee liable for 
structural repairs of a substantial nature to the main walls 
roof foundations or main drains of the demised building.”’ 
While by cl. 3 (2) the lessors covenanted “‘ to (except so far 
as the lessee is liable under the lessee’s covenants hereinbefore 
contained) repair maintain and keep the main structure walls 
roofs and drains of the demised premises in good structural 
repair and condition at all times during the said term.” 

In January, 1955, the tenants served the landlords with a 
schedule of dilapidations and want of repairs specifying 
structural defects or work found or required in the roof and 
front elevation. It appears to have been in issue whether 
they actually requested the landlords to repair; if the 
point was “ absence of notice’’ it would, I submit, hardly be 
arguable having regard to the decision in Griffin v. Pillet 
1926) 1 K.B. 17, when a curt message—" steps need attention ” 

was held to suffice. It may be that the question arose in 
connection with the tenants having repaired the roof them- 
selves after, they alleged, repeatedly requesting the landlords 
to do so; the judgment does not actually refer to this issue, 
and confines itself to examining whether the roof and main 
walls were part of the structure, whether the repairs were 
structural repairs within the sub-clauses cited, and what was 
the effect of the words “ structural repairs of a substantial 
nature.’ For the tenants claimed (i) the cost of the repairs 
to the roof, and (ii) a declaration that the landlords were 
obliged to repair the front elevation. 

What had been done to the roof consisted of the stripping 
of some slates and fixing of corrugated asbestos sheeting ; what 
was wrong with the front elevation was that a cement render- 
ing was peeling off a nine-inch wall, taking with it some of the 
bricks to which it was intended to adhere. They adhered 
to it. 

Structure 


“ 


Vaisey, J., observed that “ structural repairs ’’ had, rather 
surprisingly, never been judicially defined. A surprise which 
I respectfully share! The learned judge then referred to a 
submission by the writer of one of our text-books that they 
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These notes on an important and instructive report should 
give readers a fair idea of its contents. But I recommend 
everybody interested in the law of real property, of which 
the law of light forms part, to read the whole report at their 
Its clear and succinct prose is a rare pleasure in a 
“ABC” 


leisure. 
Government publication. 


A SUBSTANTIAL NATURE” 


are those which involve interference with or alteration to the 
framework of the building ; he himself preferred to say that 
the expression meant repairs of, or to, a structure. (For my 
part, I have been wont to suggest as a test: would non- 
repair bring about the collapse of the building ? But it will 
be seen that this is too narrow a view.) 

Without attempting an exhaustive definition, Vaisey, J., 
then held that both roof and walls were parts of the structure, 
and observed that in the case of a “ ground floor ”’ cinema the 
roof would be even more important than it would be in the 
case of an ordinary dwelling-house. 

I do not think that the learned judge meant to suggest 
that whether part of a building is part of its structure or not 
can depend on considerations of intended user, but the obser- 
vation may have had some bearing on his view of the meaning 
of the words “ of a substantial nature.” 


Of a substantial nature 


Again, there was a dearth of authority on the effect of this 
qualification. The judgment refers to two decisions: the 
well-known case of Palser v.*Grinling; Property Holding 
Co., Ltd. v. Mischeff [1948] A.C. 291, interpreting the “ sub- 
stantial portion of the whole rent ’’ provision in the Rent, etc., 
Restrictions Act, 1923, s. 10—a dwelling-house not to be 
deemed to be bona fide let at a rent which includes payments 
in respect of the use of furniture unless the amount of rent 
which is fairly attributable to the use of the furniture forms a 
substantial portion of the whole rent—and deciding that 
‘substantial portion ”’ did not mean just enough to avoid the 
de minimis principle but “ considerable, solid, or big ’’ ; and 
Thorneloe & Clarkson, Ltd. v. Board of Trade {1950} 2 All E.R. 
245, in which it was held that there had been evidence on 
which the Board of Trade could conclude that a “‘ substantial 
number of persons engaged in” the clothing industry had 
desired the establishment of a development council (Industrial 
Organisation and Development Act, 1947, s. 1 (4)) when it 
was shown that 150,000 employees desired establishment of 
such a council. 

Vaisey, J., did not suggest that these decisions were par- 
ticularly helpful and, as they concerned considerations of 
quantity only, it is doubtful whether they could be. The 
learned judge's interpretation of “ substantial’ did adopt 
the idea of “‘ considerable’’; ‘not trifling’’ was also used. 
3ut when it came to interpreting the phrase “structural 
repairs of a substantial nature to the main walls, etc.” 
liberal interpretation was resorted to: Vaisey, J., held that it 
was the nature of the disrepair that had to be considered 
rather than the amount of work to be carried out in remedying 
the defect. 

This view is undoubtedly consistent with the rule that 
covenants are to be construed with regard to their objects. 
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liable both for the defeets in the roof and for those in the 
wall. 
Interdependence 


The sharing of responsibility for upkeep has produced a 
number of problems in the nature of demarcation problems, 
eg., is a window in an outer wall an “external part’ ? 
Pembery v. Lamdin (1940) 2 All E.R. 434 (C.A.) decided that 
it was; and “decorative repair’’ was distinguished in 
Proudfoot v. Hart (1890), 25 O.B.D. 42 (C.A.), the distinction 
being recognised by the Law of Property Act, 1925, s. 147, 
which confers a right to relief against liabilitv for “‘ internal 
decorative repairs ’’ ; which liability is now a factor in the 
rent limit of controlled dwelling-houses (Rent Act, 1957, 
sched. I, para. 2 (1)). Where one party accepts responsibility 
for one part of the premises, the other for the rest, and where 
one party undertakes one kind of repair, the other under- 
taking all others, questions of interdependence are not likely 
to be raised ; though it is possible that, say, some internal 
disrepair may be caused by external disrepair, or dilapidation 
in decorative repair be connected with neglect of the subject- 
matter. But where the allocation of responsibility is by 
reference to seriousness of disrepair, the subject-matter being 
the same, such a question is more likely to arise; and in 
Granada Theatres, Ltd. v. Freehold Investment (Leytonstone), 
Ltd. the landlords did in fact allege that the items of ‘“‘ serious”’ 
disrepair were the accumulated consequence of a series of 
“ trifling ’’ wants of repair which were the tenants’ respon- 
sibility, and that they (the landlords) were entitled to set off 
claims for damages accordingly. 

Vaisey, J., expressed no opinion on the proposition, because 
the plaintiffs had only been tenants for some six weeks when 
they served their schedule of dilapidations ; but the learned 
judge observea that no authority had been found to support 
it. The proposition is, however, an interesting one. The 
landlords did not suggest that breaches of the tenants’ 
obligations provided them with a defence: they counter- 
claimed for damages which, they said, would wipe out the 
claim. 

On general principles, one would not be inclined to say 
that the consequences alleged, if established, were too remote 
from the breaches to be actionable. While if the facts had 
been proved and relied on as an answer to the claim, it is 


on 
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possible that something could have been made out of the 
decisions in Howe v. Botwood 1913) 2 W.B. 387 and Henman 
v. Berliner \1918| 2 K.B. 236. In each of those cases a 
landlord sued his tenant, the tenant being hable for “ out- 
goings,” for the cost of abating drainage nuisances as ordered 
by the local authority. In Howe v. Botwood the landlord had 
undertaken to keep the exterior of the house and buildings 
in repair, and it was held that the tenant’s covenant must be 
read subject to the landlord’s performance of that undertaking: 
if that undertaking had been carried out the extra work 
would not have been necessary. And in Henman vy. Berliner 
the landlord had agreed to put the drains in order when letting 
the house, and it was held that the outgoings for which the 
defendant was to be liable were outgoings in connection with 
the drains as properly repaired by the plaintiff in accordance 
with her contract. The analogy may be incomplete, but these 
decisions suggest that there might be something to be said 
for a ‘‘ stitch in time ”’ plea. 
Onus of proof 

Vaisey, J., also gave us an obiter dictum on the question 
of burden of proof; that is to say, the learned judge held 
that, if the onus were on the plaintiff tenants, they had dis- 
charged it; but also adverted to a possible conflict arising 
from the facts that, on the one hand, a lease normally was to 
be construed contra proferentem, 1.e., against the lessor by 
whom it was granted; on the other hand, there was the 
usual onus imposed on every plaintiff. 

These observations were, of course, not part of the judg- 
ment ; but they invitecomment. First, the contra proferentem 
rule is not a rule of evidence but of construction : its applica- 
tion might affect what had to be proved, but not who had to 
prove it. 

But secondly, the authorities cited in support of the proposi- 
tion that a lease is to be construed against the lessor, namely 
Taylor v. St. Helen's Corporation (1877), 6 Ch. D. 264 (C.A.), 
and Dickinson v. St. Aubyn (1944) 1 All E.R. 370 would not, 
I submit, go as far as was required. Indeed, in the first 
mentioned, Jessel, M.R., did his best to kill the maxim (if 
meaning could be ascertained by ordinary rules, it was un- 
necessary ; if not, the instrument was void) ; but it survived. 
In Dickinson v. St. Aubyn, Goddard, L.J., invoked the maxim, 
but the concurring members of the court reached the con- 
clusion without resort to contra proferentem. 


“THE SOLICITORS’ JOURNAL,” 
31st JULY, 1858 


On the 3ist July, 1858, THE Soricitors’ JOURNAL wrote: 
“ The origin and history of the plaintiff, the value of the property 
in dispute and the interest and difficulty of the questions mooted 
at the trial have combined to fix public attention upon the 
contest in the Assize Court at Stafford, which terminated in 
favour of the devisee—the persevering litigant, Mrs. Swinfen. It 
is something to win a cause where the stake is £60,000, but it is 
more to have won it, as Mrs. Swinfen has done, by resolute 
adherence to her own opinion, against that of a leader of the Bar 
and future Chancellor, and in peril of committal for contempt in 
refusing an offer so far short of the complete measure of what she 
has now shown to be her right. And besides the magnitude of the 
prize which now appears almost secured, Mrs. Swinfen has 
gained . . . an opportunity of openly meeting in the witness-box 
imputations which would have gathered strength from the 
Suggested compromise . The conduct of Mr. Simpson, the 
solicitor who made the will, has been severely scrutinised . . . 


It must be owned that Mr. Simpson’s duty was a very 
difficult one, and on the whole we think that he discharged it 
Was Samuel Swinfen of sound disposing mind or was 
he not ? Full of years and riches but poor in love, the 
testator appeared a helpless prey for artifice . Mr. Swinfen 
with his many relations and few friends must be proved either 
sane or insane . The law knows of no medium state between 
these two and if a man is competent to sign a cheque for £5 he is 
competent also to dispose by will of half a million If the 
trial should be held by the Court of Chancery to be sufficient 

a woman who began life as a servant in a London lodging-house 
becomes the mistress of a mansion and an estate worth fully 
£60,000 . Not only did she avoid betraying the slightest 
trace of any improper arts having been used by her to gain 
influence over the testator’s mind but the impression produced 
by her upon the jury was that she had done her duty faithfully 


and kindly.” 


well 
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QUALITIES | 


[From “ Brief to Counsel,” by Henry Cecil, with a foreword by the Honourable Mr. 
Justice Devlin; to be published by Michael Joseph at 12s. 6d. on Ist September] 


THERE are four qualities which you should have if you are to 
succeed. First and foremost you must have the ability to 
understand quickly what is said to you and the patience to 
listen to it. Of course there are advocates who fall short in 
this requirement. One has heard dialogue such as this: 


Judge: Mr. Steaming, I don’t follow. Are you really 
saying that it is for the defendant to prove that the machine 
was inefficient if he wants to avoid paying for it and not for 
the plaintiff to prove that it is efficient if he wants the price ? 


Counsel: No, my Lord. With respect, I wasn’t saying 


anything of the kind. 
Judge : 
Counsel: I was referring to the fact that no one from the 
defendants has been called to say the machine did not work 
properly. 
Judge: But no one from the plaintiffs has been called to 
say it did work. 


Then what was your submission ? 


Counsel: I was coming to that, my Lord. 


Judge : Would you mind coming to it now ? 


Counsel: 1 should prefer to argue the matter in my own 
way, my Lord. 


Judge: Oh, very well. (Goes to sleep.) 

The words italicised are not strictly true. Judges never 
sleep in court even though appearances are sometimes against 
them. But, if you want to make an impact on a judge's 
mind, you must talk to it while it is receptive. 

The second quality is the ability to express yourself in 
simple and intelligible language. In other words, if you are 
a Crabtree go in for something else. Mr. Crabtree, whom 
everyone likes, addresses judges rather like this : 


Crabtree : My Lord, in this case I appear for the plaintiff 
will my learned friend please restrain himself—I’m going to 
tell his Lordship about that—if your Lordship will forgive 
me-—(pause while Mr. Crabtree tells his opponent audibly 
that he is going to tell his Lordship about that). I’m so 
sorry, my Lord. I was telling your Lordship that in this 
case in which I appear for the plaintiff—but before I tell 
your Lordship any more would your Lordship mind ordering 
all the witnesses out of court—I don’t, of course, mean the 
plaintiff and the defendant—they’re, of course, entitled to 
remain in court—if your Lordship will forgive my use of the 
word “ entitled ’’—but if your Lordship thinks it proper to 
order all the other witnesses out of court—unless, of course, 
they are only expert witnesses—they, of course, come in a 
different class, not that I’m calling any myself, but I wanted 
to be quite fair to my learned friend—and incidentally, my 
Lord, I’m really only making this application for my learned 
friend’s benefit—I don’t really mind about the witnesses 
myself—after all, my client is here to tell the truth and it 
makes no difference to him whether he hears the evidence of 
the other witnesses or not—oh no, of course, he will be in 
court in any event—I believe there’s no power to exclude the 
plaintiff and the defendant, provided, of course, they don’t 
create a disturbance in court — though it’s different in criminal 
cases where, of course, the defendant has to be present 


though I believe they’re altering the law in the case of motoring 
summonses—well, as I was telling your Lordship, I appear | 
for the plaintiff . 

Judge: It seems a long time since you first told me that 
Mr. Crabtree. 

Crabtree : Surely not, my Lord, that’s all I have told your 
Lordship. 

Judge : 

Crabtree: I’m so sorry, my Lord, but if your Lordship will 
bear with me . 


I know—but it seems to have been a long time. 


Well, the judge must be left bearing with him as well as 
Why the Crabtrees of this world ever come to the 
Bar no one ever knows. Why anyone briefs them is an 
even greater mystery. But, if for no other reason than 
charity to the poor judges who have to sit and listen, don’t go 
to the Bar if you're likely to be a Crabtree. 


he can. 





So these are the first two qualities required—ability and | 
patience to understand and ability to express. 


The other two qualities are integrity and a capacity for 


hard work. 

Integrity is very important. It is quite true that there 
are a very few criminals who might have made a good living 
at the Bar, but they are very, very few, and their careers 
might have come to a swift and inglorious end at any time. 
The Bar is essentially an honourable profession. It is not, 
as is sometimes supposed, an alibi factory for criminals. The 
shysters of American films do not exist at the English Bar. 
You will occasionally run across a man who, if the truth were 
known about him, could be disbarred, but who manages to 
break the rules without being demonstrably found out. But 
they are rare and have little success. In short, a barrister does 
not invent a case for a client ; he puts forward the client’s case 
to the best of his ability. The question, ‘“ What do you do 
when you know your client is guilty ? ’’ is asked of lawyers so 
often that a separate chapter will be devoted to it. 


pn gc 


Capacity for hard work is essential. There are a few sports 
who get by on a minimum of work, but 99 per cent. of those 
who succeed at the Bar have had to work probably harder than 
in any other profession at one stage in their career. And 
that stage lasted a good many years. So, if you're not pre- 
pared to get down to it, if you have too many outside 
interests, if you rather fancy yourself as a novelist or play- 
wright, go to the Bar by all means if you wish, but don't 
imagine that you're likely to succeed in that profession. _ If 
all you want is material for your books or plays you will find 
some no doubt, but, if you do not devote at least the first 
seven (and preferably the first ten) years of your life at the 
Bar solely to that profession, you will be unlikely to succeed. 


$$ 


A most valuable personal qualification for the Bar is to be 
a good loser and to accept setbacks without complaint and 
without attributing them to causes outside oneself. 





Good health is essential, as a barrister is entirely dependent 
on himself. A man of indifferent health may easily become a 
successful solicitor, but it is almost impossible to be successful 
at the Bar without, at any rate, initial good health. 


© Henry Cecu. 1958. 
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HERE AND THERE 


MATRIMONIAL CLOSING TIME 


Every now and then some well-meaning clergyman trips up 
absent-mindedly over the law’s requirement that marriages 
must be celebrated within legal hours, for, as with the profane 
and more familiar proceedings in other and different establish- 
ments, there is an opening time and a closing time. Once the 
matrimonial closing time was noon, “‘ for those who intend 
honourably and honestly need not fly the light, and the 
parties are more serious in the morning.’’ Later on it was put 
forward to 3 o'clock. Now the hours are 8 a.m. to 6 p.m., 
but the other day an Essex vicar in the haste of making a 
married man of a young soldier under orders for Cyprus 
performed the ceremony at 8 p.m. Afterwards he realised 
what he had done just in time to bring the bridegroom back 
from camp at Colchester for another ceremony. The confusion 
in his mind had arisen from a recollection of a war-time 
extension of marrying hours now abrogated. His alarm on 
discovering his mistake was not unnatural. Perhaps he had 
read A. P. Herbert’s “‘ Piteous Ballad of Arabella Booley,” 
who in the days of the 3 o’clock limit was married by mischance 
at half-past four and whose groom on second thoughts declined 
to go through a rectifying ceremony. A terrible climax is 
reached in the final verse :— 


“ Oh curséd are the cruel laws! O deary, deary me ! 
Oh what a life! Not maid, nor wife, nor widow, yet all 
three ! 
My daughter begs from door ‘to door, a child of shame is 
she, 
For I was wed at half-past four, instead of ten to three.” 


VALID AFTER ALL 


THaT sounds perfectly logical and one would suppose that a 
marriage solemnised in contravention of a legal requirement 
would be invalid. But oh no! Not in England where, even 
in these days of conveyor-belt divorces, it is so much easier to 
tie oneself up in the Gordian knot of matrimony than to slip 
out of it. It has been written, I believe with truth, that : 
“ There may be a valid English marriage in a barn by a sham 
clergyman after publication of banns in false names ; devoid 
in fact of every security for order or publicity which the law 
has so anxiously devised. For the marriage is only void if 
both parties knowingly and wilfully go through it in defiance 
of the provisions of the law.” So in the case of the departing 
soldier, the second ceremony, though doubtless reassuring for 
the bride and comforting for the vicar, was not strictly essential 


to confirm the spouses’ état civil at common law. But even 
Parliament has occasionally felt it necessary to allay the 
alarm aroused over the matrimonial ministrations of one of the 
bogus clergymen who sometimes manage to insinuate them- 
selves inte the ranks of the duly ordained clergy of the Church 
of England. One such character, who operated in Suffolk and 
was in 1887 awarded seven yeats’ penal servitude, was 
embalmed in the statute book: ‘“‘ Whereas doubts have been 
entertained as to the validity of the marriages so solemnised 
and it is expedient to remove those doubts, all marriages 
solemnised before this Act by the said George William 
Frederick Ellis between persons believing him to have been 
duly ordained shall be as valid as if the same had been 
solemnised by a duly ordained clergyman of the Church of 
England.” 
NIGHT AND DAY 


THE English, or some of them, often shudder at the hypo- 
thetical horrors of unlimited drinking hours, but they are 
hardly conscious of the terrible traps which would open 
under the unwary if there were unlimited marrying hours. 
The classical example, I suppose, was that hasty scrambling 
secret marriage of the fascinating and dashing Elizabeth 
Chudleigh, then of honour to the Princess of Wales, to a hand- 
some young naval lieutenant called Hervey, about to sail for 
the West Indies, whom she had met at the Winchester races. 
The parish of Lainston in Hampshire was one of the smallest 
in England. The church was at the bottom of the garden of the 
house belonging to the cousin with whom Elizabeth happened 
to be staying; it was the only house in the parish. The 
income of the rector was {15 a year. The date was the 
4th August, 1744, before Lord Hardwicke’s Act introduced a 
few safeguards for the regularity of marriages. The parson 
was asked to be at the church at 11 at night. Elizabeth, her 
aunt and a maid strolled casually down the garden. Her host, 
Hervey and a friend of his went for a walk with the same 
destination. The only light in the church was a candle stuck 
in the friend’s hat, but it sufficed. The wedding was kept 
secret. Soon the pair had drifted apart. Eventually they did 
their best separately and collusively to efface all record and 
recollection of the ceremony. Finally, Elizabeth’s marriage 
to the Duke of Kingston made her the central figure of the 
most sensational trial for bigamy of the eighteenth century. 
It all goes to show that it’s best not to get married if you can't 
do it by daylight and preferably in the morning when you 
are most serious. 
RICHARD Rok. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”] 


Change of Christian Name; Trustees Walking 


_ Sir,—Many thanks for your comment on my letter published 
in your issue of 9th July. From this it would appear that a person 
who has been baptised (either in infancy or otherwise) into a 
non-episcopal denomination cannot change his or her baptismal 
Christian name without an Act of Parliament (de jure, at any rate, 
albeit, as you say, a de facto addition to a forename may be made). 


Two weeks ago I attended my daughter's confirmation and 
noticed that in the case of one candidate the bishop said : 
“Defend, O Lord, this Thy child Hester Margaret . . .” 
Clearly, this must have been a case of a change of Christian 
names with the bishop’s consent. A strange coincidence that 


I should have heard this, for the first time, between the writing 
of my letter to you and its publication. 

The quotation, in the opening sentence of ‘ Talking ‘ Shop’ ’ 
in the same issue, of the old chestnut about “‘ trustees walking ”’ 
reminds me of a similar occupational misreading which | heard 
in my youth, long before I entered the law and heard this story. 
I was in Preston Parish Church when the lesson was being read 
by a churchwarden who was Preston’s leading surgeon. He, 
obviously from the habit of a lifetime, read ‘‘ abominable sin ”’ 
as ‘‘ abdominal sin’’ and showed no sign of having noticed his 
error. ‘ 

S. CLAYTON BREAKELL 

Manchester, 2. 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘ Points in Practice ’’ Department, “ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 

Schedule IV—Necessity 1O TERMINATE TRANSITIONAL 
PROVISIONS BY NOTICE TO QUIT 

QY. Did not Form S become obsolete on 7th April, 1958, for 
the following reason (a practical reason) ? If a landlord of 
premises decontrolled by the Rent Act, 1957, has not served 
a Form 5S by 7th April, 1958, he will not do so afterwards, as 
by so doing he will give his tenant a right to claim protection 
under the Landlord and Tenant (Temporary Provisions) Bill, 
if passed in its present form. Instead, will he not wait until 
the “ Transitional Provisions on Decontrol”’ set out in 
Sched. IV to the 1957 Act have expired, on 7th October, 1958, 
and then serve a month’s notice to quit, or a quarter’s notice, 
as necessary, by the tenancy agreement? His tenant will 
then have no rights under the new Act (Bill). 

A. We cannot agree with your reasons for saying that 
Form S became obsolete on 7th April, 1958. The transitional 
provisions contained in Sched. IV to the Rent Act, 1957, do 
not expire automatically on 7th October, 1958. The only 
method of bringing them to an end is by serving Form S$ 
notice, which cannot take effect before 6th October, 1958. 
If, therefore, the landlord of decontrolled premises has not 
served Form S notice the tenant will be entitled to retain 
possession as if the Rent Acts still applied at the rent payable 
before decontrol, and the landlord will not be able to deter- 
mine the tenancy except by serving six months’ notice in 
Form S. It would not be possible to determine the tenancy 
by a month’s or quarter’s notice to quit after 6th October, 
1958. It should also be remembered that until Form S notice 
has expired and the premises come within the proposed 
Landlord and Tenant (Temporary Provisions) Bill the rent 
will remain at the pre-decontrol level. 


Schedule V—DercontRoL—DEMOLITION OF GARAGE AND 
REDUCTION OF RATEABLE VALUE AFTER 7TH NOVEMBER, 1956 

Q. A tenant occupied a house and garage, the gross rateable 
value of which at 7th November, 1957, was £42; net £32. 
No Form T was served by the tenant. The garage was 
originally erected by the tenant and was demolished by her 
after 7th November, 1957. The tenant submitted a proposal 
for alteration of the rateable value after demolition of the 
garage, and the rateable value has been amended to £30 gross. 
The landlord wishes to ascertain whether the property is de- 
controlled. The matter appears to be governed by para. 6 
of Pt. II of Sched. V to the Rent Act, 1957, and seems to 
turn on whether or not “ the demolition of the garage by the 
tenant without permission of the landlord ”’ is “‘ a change in 
the circumstances of occupation.” 


A. We presume that the dates referred to should be 
7th November, 1956 (see s. 11 (1) of the Rent Act, 1957). 
The problem is concerned with decontrol which is governed by 
rateable value and accordingly Pt. II of Sched. V to the 
1957 Act has no application as it is concerned with the modi- 
fication of gross value. The ascertainment of rateable value 
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PROBLEMS 


is dealt with in Pt. I of that Schedule. 
provision in Pt. I to that in para. 6 of Pt. I]. Prima facie 
the property is decontrolled, as the rateable value on 
7th November, 1956, exceeded £30, and as the garage was not 
demolished until after that date the alteration of the rateable 
value in pursuance of the tenant’s proposal had effect from 
a date after 7th November, 1956, and consequently para. 2 
of Sched. V does not apply. <A possible line of argument 
that the property is controlled open to the tenant is dealt 
with in our answer “ Schedule V—Reduction of Rateabk 
Value—Time for Service of Notice,”’ ante, p. 193. 


There is no comparable 


Reduction of Gross Value—ReEMOVAL OF GARAGE 

Q. The gross rateable value of a dwelling-house is /26. 
Notice of increase of rent was served on 15th August, 1957. 
On 31st October, 1957, the valuation officer served notice 
of proposal for alteration of the valuation list upon the grounds 
that structural alterations had been made and the present 
assessment was incorrect and excessive, i.e., the garage to this 
property was removed. The gross value was reduced to /24. 
The tenant has asked for a reduction of the rent upon the 
grounds of a reduction in the gross value and reduction in 
accommodation. Schedule V to the Rent Act, 1957, Pt. II, 
para. 6, appears to provide grounds for modification of the 
1956 gross value. One of these grounds is a change in the 
circumstances of occupation. Do you consider that the 
removal of the garage would be covered by the words “ cir- 
cumstances of occupation’’? If not, do you agree that 
there would be no grounds upon which the tenant could 
obtain a reduction ? : 

A. In our opinion, the removal of the garage is not really a 
change in the circumstances of occupation but an alteration 
of the hereditament. We do not think, therefore, that the 
tenant would be entitled to claim a reduction of rent under the 
provisions of para. 6 of Sched. V to the Rent Act, 1957. 
However, if it can be said that the removal of the garage has 
altered the premises into something substantially different 
(see Langford Property Co. v. Batten {1951} A.C. 223) then we 
consider that the tenant could demand a reduction to a rent 
fixed in relation to the new gross value on the ground that 
there has been a change of identity and consequently the 
dwelling-house is no longer fixed with the same rent limit. The 
tenant will, of course, continue to be protected as a result 
of the proviso to s.11 (2) of the Rent Act, 1957. 


Schedule IV: THREE-YEAR TENANCY AGREEMENT- 
COMMENCEMENT OF TENANCY 

Q. Prior to 25th March, 1958, it was agreed between the 
landlord and tenant of a dwelling-house, which became 
decontrolled under the Rent Act, 1957, that the tenant should 
be granted a tenancy for a term of three years at an agreed 
rent and subject to agreed terms. The tenancy agreement 
has not yet been prepared. Can it properly provide for 
commencement of the tenancy at 25th March, 1958, and for 
the increased rent to commence from that date ? 


A. In our opinion, the agreement can provide for com- 
mencement of the tenancy at 25th March, 1958, if this was 
what was agreed prior to that date. Schedule IV, para. 4, 
requires that before 6th October, 1958, “the landlord and 
tenant agree for the creation of a tenancy... being a 
tenancy not expiring . . . earlier than three years from the 
commencement thereof,’ and what is now being done is 
merely reducing the terms of a verbal agreement to writing. 
But we would point out that para. 4 (i) insists on a tenancy 
which, we consider, means that the commencement date 
must have been fixed (see Edwards v. Jones (1921), 124 L.T. 
740, and 101 Sor. J. 295), and (ii) does not modify the law of 
evidence contained in the Law of Property Act, 1925, s. 54 (2). 


— 








arable 
L facie 
le on 
as not 
teable 
from 
ara. 2 
iment 
dealt 
teabl 


E 
P26. 
1957. 
10tice 
yunds 
resent 
0 this 
» £24. 
n the 
on in 
Pt. At, 
f the 
n the 
the 
* clr- 
that 


could 


‘ 


ly a 
ation 
t the 
r the 
1957. 
2 has 
-rent 
n we 
rent 
that 

the 
The 


sult 


the 
ame 
ould 
reed 
nent 

for 
| for 


om- 
was 
i #, 
and 
goa 
the 
> is 
ing. 
ncy 
late 
me 


i 


! 





The Solicitors’ Journal " 
Saturday, August 2, 1958 


When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of E.....ccccsnscrsine anunftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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A word from 
a fellow 
solicitor 


“With perhaps the exception 
of the police and the legal 
profession, nobody is _ better 
acquainted with the seamier 
side of life than The Salvation 
Army. For this is their territory and here they work, bringing 
spiritual and material help where it is needed most. That is 
why I unhesitatingly recommend The Salvation Army as a 
supremely worthy cause to those of my clients who con- 
template legacies or bequests.” 


We will be happy to send you illustrated literature describing the 
Army’s world-wide activities. Please write to the Secretary. 


The Salvation Army 


113 QUEEN VICTORIA STREET, LONDON, E.C.4 




















PROPERTY DEVELOPMENT 
INVESTMENTS LTD. 


(Investment Bankers) 


10% to 124% per annum INTEREST 
PAID ON DEPOSITS ACCORDING TO TERM 
Minimum Deposit £20 


FAVOURABLE TERMS INCLUDE: 
IMMEDIATE withdrawal arrangements 


INTEREST paid from date of deposit to 
date of withdrawal 


MAXIMUM security backed by the 
company’s interest in Housing Estate 
Development 


Appointment of accredited agents considered from 

Accountants, Solicitors, Estate Agents and Pro- 

fessional Men. (Procuration fee of 2 per cent. 
payable on deposit investments introduced.) 


Full particulars from : 
The Secretary (Dept. S.J.) 
Property Development Investments, Ltd. 
4 Royal Opera Arcade, Pall Mall, London, S.W.| 
Telephone : TRAfalgar 1631/1632 











An English 
Coxswain 





Harnessing 
the Atom 


Life-boats aren’t driven by atomic 

power. They are kept going solely by 

voluntary contributions. Nearly a 

million pounds a year are needed: 

send your contribution, no matter 
how small, to:-— 


ROYAL NATIONAL 
LIFE-BOAT INSTITUTION 


42, GROSVENOR GARDENS, 
LONDON, S.W.I 


Treasurer: His Grace The Duke of Northumberland 
Secretary: Col. A. D. Burnett Brown, O.B.E., M.C., T.D., M.A. 








Please mention “ THE SoLicirors’ JOURNAL "’ when replying to Advertisements 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


EAST AFRICA: LIMITATION: DUTY OF APPEAL 
COURT 


Tzamburakis and Another v. Rodoussakis 


Lord Morton of Henryton, Lord Tucker, and The Rt. Hon. 
L. M. D. de Silva 


16th July, 1958 
Appeal from the Court of Appeal for Eastern Africa. 


The respondent, the co-owner as tenant-in-common with her 
brother of a sisal estate in Tanganyika, worked the estate in 
partnership with him from 1932 to Ist April, 1946, when she 
granted him a lease of her share and interest for three years 
from 1st April, 1946, on a royalty per ton basis. There followed 
a period of three months—the interregnum  period—from 
Ist April, 1949, to Ist July, 1949, when the pre-lease partnership 
basis subsisted. The respondent, on 23rd July, 1952, brought an 
action against the appellants as administratrices of her brother’s 
estate, claiming an account of moneys payable by him to her in 
connection with the estate during the period Ist April, 1946, 
to Ist July, 1949. The appellants’ plea that the action was 
barred by the Indian Limitation Act, 1908 (which applied in 
Tanganyika), was tried as a preliminary issue on the pleadings, 
and it was held that the suit was not time-barred under the 
Act of 1908. The case proceeded to trial (before a different 
judge) and judgment was given for the respondent. On their 
appeal to the Court of Appeal for Eastern Africa the appellants 
challenged, inter alia, the ruling of the judge on the limitation 
issue. The Court of Appeal were of opinion that the decision 
on that issue was a preliminary decree within ss. 2 (2) and 97 
of the Code of Civil Procedure, 1908, and that, there having been 
no appeal entered within time against it, the appellants’ challenge 
to it was incompetent, and in the result they dismissed the 
appeal. The appellants appealed. 


Lorp TUCKER, giving the judgment, said that the Court of 
Appeal should have dealt with the issue of limitation. The 
decision in Chanmalswami v. Gangadharappa (1914), I.L.R. 39 
Bom. 339, which overruled Sidhanath Dhonddev v. Ganesh Govind 
(1912), I.L.R. 37 Bom. 60, in which it had been held that decisions 
as to, inter alia, limitation, were preliminary decrees from which 
the unsuccessful parties must at once appeal by reason of s. 97 
of the Code, was to be preferred. A further reason why the 
Court of Appeal should have dealt with the limitation issue was 
that s. 3 of the Limitation Act in terms required the dismissal of 
every suit instituted after the prescribed period of limitation even 
though this defence was not pleaded (see Muhammad Kamil v. 
Mst. Imtiaz Fatima (1909), 14 C.W.N. 59, 63). Inthe present case 
no procedural defect could relieve the Court of Appeal of its 
duty to give effect to the statute on an appeal from a judgment 
given in favour of a plaintiff in respect of a time-barred cause of 
action. An amended plaint filed on 27th July, 1954, disclosed 
no new cause of action and time must be calculated from the 
date of the original plaint, 23rd July, 1952, and the main part of 
the claim, being one which amounted in law to one for rent under 
a registered lease, came, following Tricomdas Cooverji Bhoja v. 
Gopinath Jiu Thakur (1916), L.R. 44 LA. 65; I.L.R. 44 Cal. 759, 
within art. 116 of Sched. I to the Limitation Act, which 
specified six years as the relevant period, and was not time-barred. 
The claim in respect of the interregnum period could be dealt 
with only on the basis of a partnership, and as to that period the 
claim was time-barred under art. 106, which provided for a 
three-year period. Order of the Court of Appeal set aside and 
decree of the trial judge varied. The respondent must pay one- 
quarter of the appellants’ costs in the Court of Appeal and of this 
appeal. 

APPEARANCES: Siy Frank Soskice, Q.C., and Mark Littman 
(Theodore Goddard & Co.) ; the respondent did not appear and was 
not represented. 


(Reported by Cuaries CLayton, Esq., Barrister-at-Law]) [3 W.L.R. 265 


Court of Appeal 


HIGHWAY: STATUTORY VESTING IN_ LOCAL 
AUTHORITY : ACCIDENT CAUSED BY PROJECTING 
KERB OF ISLAND ADJACENT TO ROUNDABOUT : 
NEGLIGENCE: NON-FEASANCE: HIGHWAY CON- 
STRUCTED BY COUNTY COUNCIL AND _ SUB- 
SEQUENTLY VESTING IN LOCAL AUTHORITY: 
WHETHER LOCAL AUTHORITY LIABLE 


Baxter v. Stockton-on-Tees Corporation and Another 


Jenkins, Parker and Pearce, L.JJ. 23rd June, 1958 


\ppeal from Barry, J., sitting at Durham Assizes. 


The plaintiff’s husband was killed when a motor-cycle which he 
was riding at night on a highway collided with the kerb of an 
approach island adjacent to a roundabout. In her action for 
damages in respect of the death of her husband against the 
defendants, as the authority responsible for the highway in 
question at the date of the accident, the plaintiff claimed, in 
effect, that the accident was brought about by the negligence 
of the defendants as highway authority, in that the approach 
island was so shaped and sited that a part of it projected into the 
carriageway along which the deceased was riding, but that the 
defendants nevertheless failed to light it or to give users of the 
highway warning (by means of traffic signs or otherwise) of the 
existence of the projection, and that this amounted to a concealed 
danger or trap. The highway was constructed between 1935 
and 1940 by the Durham County Council under ss. 8 and 10 
of the Development and Road Improvement Funds Act, 1909, 
and was taken over by the defendants in 1941 under s. 32 of the 
Local Government Act, 1929, complete with roundabout, islands, 
lights and traffic signs; and it had remained unaltered since 
that date. Barry, J., found that the approach island during the 
hours of darkness constituted a dangerous trap and gave judgment 
for the plaintiff. The defendants appealed. Cur. adv. vult. 


Jenkins, L.J., delivering the judgment of the court, said that 
when a highway authority constructed out of public funds a new 
road for the use of the public under the statutory powers delegated 
to the authority by the Minister under s. 10 of the Development 
and Koad Improvement Funds Act, 1909, and opened it to the 
public on completion, there was no question of the dedication 
of the road to the public by the constructing highway authority 
and the immunity afforded to a private owner of land who 
dedicated it as a public highway had no application to such a 
case. On the contrary, a highway authority constructing a 
road for the use of the public under statutory powers was under 
a positive duty to take reasonable care to construct it properly. 
But it did not follow therefrom that the exemption from liability 
in damages for mere non-feasance did not extend to the highway 
authority for the time being responsible for its maintenance. 
The exemption undoubtedly applied to all highway authoritics 
made responsible by statute for the maintenance of any roads 
as successors to the surveyors of highways, unless it was excluded 
by the terms of some special enactment. In the present case 
the court were of opinion that if the defendants were at fault 
at all in the matter of the approach island with which the deceased's 
motor-cycle collided, their fault consisted exclusively in non- 
feasance, with no element of misfeasance whatever. If, therefore, 
the defendants were to be held liable it could only be by virtue 
of some express words in the Act under which the road became 
vested in them. There was, however, nothing in s. 32 of the 
Act of 1929 to impose on an urban district council taking over a 
county road any special obligation as to the maintenance of the 
road so as to exclude the ordinary immunity from civil action 
in respect of mere non-feasance. On the contrary, the concluding 
words of subs. (1): ‘‘ that council shall have the same functions 
as if they were as respects that road the highway authority and 
the road were an ordinary road vested in them”’ appeared to 
them (their lordships) to indicate that in such a case the general 
principle of immunity in respect of mere non-feasance applied. 
For these reasons they were of opinion that this action shoul 
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have been held to fail tz limine, and they would accordingly 
allow the appeal. Appeal allowed. 

APPEARANCES : Phineas Quass, Q.C., R. Withers Payne and 
R.A. R. Strovan (Cohen, Jackson & Scott, Stockton-on-Tees); G. S. 
Waller, Q.C., and C. P. Heptonstall (Archer, Parkin & Townsend, 
Stockton-on-Tees, for Mace & Jones, Liverpool). 


(Reported by J. A. Grirrirus, Esq., Barrister-at-Law] [3 W.L.R. 275 


Chancery Division 


LANDLORD AND TENANT: COVENANT TO REPAIR: 
“STRUCTURAL REPAIR OF A _ SUBSTANTIAL 
NATURE ” 

Granada Theatres, Ltd. v. Freehold Investments 
(Leytonstone), Ltd. 

Vaisey, J. 13th June, 1958 

Action. 

By cl. 2 (3) of a lease of a cinema the tenant covenanted to 
keep the demised premises ‘‘ in good and substantial repair and 
condition and properly decorated . . . but nothing in this clause 
contained shall render the [tenants] liable for structural repairs 
of a substantial nature to the main walls roof foundations or main 
drains of the demised building.’”’ By cl. 3 (2) the landlords 
covenanted, except so far as the tenants were liable under their 
covenants, to “‘ repair maintain and keep the main structure walls 
roofs and drains of the demised premises in good structural repair 
and condition.’’ The roof being in disrepair and the cement 
rendering and brickwork of the front main elevation being 
defective, the tenants served a schedule of dilapidations on the 
landlords in respect of these, but the landlords did not execute 
the repairs. The tenants had the roof repaired themselves at a 
cost of £961, the work done including stripping slates at the 
front of the roof and substituting corrugated asbestos sheeting. 
The landlords alleged that they had obtained a tender of £130 10s. 
for the work, and that £961 was excessive. The tenants claimed 
damages for breach by the landlords of their covenant to repair 
the roof and a declaration that the landlords were liable to repair 
the front elevation. 

VaIsEy, J., said that it must be the nature of the disrepair 
rather than of the repair which was the relevant matter. <A 
comparatively small amount of structural disrepair might well 
be repaired so extravagantly as to make the repair of a 
substantial nature, therefore the obligation here must be 
measured not so much by the nature of the repair as by the 
nature of the preceding or antecedent disrepair. So far as 
the roof was concerned, it was plainly a part of the structure, and 
any repairs to it were necessarily structural repairs. Were they, 
however, ‘‘ substantial’’ ? Treating that word as equivalent 
to “‘ considerable,’ and measuring the liability more by reference 
to the antecedent disrepair than by the repairs themselves, they 
plainly were; with the result that they were excluded from the 
tenants’ obligations under cl. 2 (3), and fell into the landlords’ 
obligations under cl. 3 (2). The repairing of the wall was also 
excluded from the tenants’ obligation, and fell within the obliga- 
tion of the landlords. The structure, both as to the roof and as 
to the wall, was in a state of disrepair calling for structural repairs 
which were substantial. As he was not able to accept either the 
£961 or the £131 10s. as an adequate measure of the damages 
recoverable in regard to the slated portion of the roof, the 
ascertainment of the amounts would be referred to an official 
referee or master to quantify the amounts properly to be allocated 
in the shape of damages. Declaration accordingly. 

APPEARANCES: R. E. Megarry, Q.C., and Oliver Lodge (E. F. 
Turner & Sons) ; H. Heathcote-Williams, Q.C., and J. E. Vinelott 
(Harewood & Co.). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


Queen’s Bench Division 


[1 W.L.R. 845 


INDUSTRIAL INJURIES BENEFIT: WHETHER 
INJURY AROSE OUT OF EMPLOYMENT: BURDEN 
OF PROOF 


National Insurance (Industrial Injuries) 
Commissioner; ex parte Richardson 

Lord Goddard, C.J., Slade and Devlin, JJ. 2nd July, 1958 

Application for certiorari. 

The applicant, a bus conductor, was attacked and injured by 
a gang of disorderly youths, who had assaulted other persons 


R. »v. 
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before two of them jumped on the platform of the bus and 
assaulted the applicant. The National Insurance Commissioner 
refused an application for disablement benefit on the ground 
that although the accident occurred in the course of the employ- 
ment it did not arise out of it and found that the assault had no 
causal ‘connection with the applicant's employment as a bus 
conductor. The applicant moved for an order of certiorari 
on the ground that the commissioner was wrong in holding 
that the onus was on the applicant to show that the injuries 
arose out of the employment and that, having regard to s. 7 (4) 
of the National Insurance (Industrial Injuries) Act, 1946, which 
provides: ‘‘ For the purposes of this Act, an accident arising 
in the course of an insured person’s employment shall be deemed, 
in the absence of evidence to the contrary, also to have arisen 
out of that employment,” once it was found that the applicant 
was injured in the course of his employment, there was a statutory 
presumption in favour of the applicant that his injuries arose 
out of the employment. 

LorD GODDARD, C.]J., said that the matter depended on the 
true construction of s. 7 (4) of the Act of 1946. If a person 
proved merely, and there was no evidence except, that he suffered 
an accident in the course of his employment, then by reason of 
subs. (4) it was deemed to arise out of the employment. But if 
there was evidence to the contrary, by whoever given, then the 
presumption or deeming disappeared and the applicant had to 
prove that the accident did arise, not only in the course of, but 
also out of, his employment. The words of the section were 
“in the absence of evidence to the contrary ”’ and that had been 
held before now by the commissioners quite correctly to mean 
that if there was evidence that the accident did not arise out 
of the employment, then there was no presumption at all, and it 
was left to the parties to prove the case in the ordinary way. 
The commissioner, there being evidence which would prevent 
the deeming from applying, had come to the conclusion that the 
accident did not arise out of the employment. There was no 
error of law on the face of the decision and the application failed. 

SLADE, J., agreeing, said that s. 7 (4) on its true construction 
either created a conclusive presumption or gave rise to no 
presumption at all. It was admitted that the accident arose 
in the course of the employment. Evidence was given that it 
did not arise out of the employment. Therefore, there was no 
conclusive presumption established under the section. 

DEVLIN, J., agreeing, said that the short point was whether 
“evidence ’’ in s. 7 (4) in its context meant proof or whether it 
meant evidence in the sense of “‘ evidence fit to be left to the 
jury.” In his lordship’s opinion it meant the latter. Application 
refused. 

APPEARANCES: Stephen Chapman, Q.C., and John Stocker 
(G. Howard & Co.) ; Rodger Winn (Solicitor, Ministry of Pensions 
and National Insurance). 


(Reported by Miss C. J. Exuis, Barrister-at-Law] [1 W.L.R. 851 


OFFENCE TRIABLE SUMMARILY OR ON 
INDICTMENT: APPLICATION BY PROSECUTOR 
FOR SUMMARY TRIAL IMPLIED 
Ex parte Rigby 
Devlin and Ashworth, JJ. 8th July, 1958 

Application for leave to apply for an order of certiorari. 

The applicant was charged at Bow Street Magistrates’ Court 
with, inter alia, unlawfully taking and driving away a motor 
vehicle without the consent of the owner, contrary to s. 28 of 
the Road Traffic Act, 1930. After the charges were read out 
the applicant was asked to plead and duly pleaded guilty. 
Immediately after the plea was taken evidence was given by a 
police officer and counsel for the applicant addressed the court 
in mitigation. At no time prior to the plea nor at any other time 
did the prosecutor apply to the court for the case to be tried 
summarily pursuant to s. 18 (1) of the Magistrates’ Courts Act, 
1952. The magistrate sentenced the applicant to three months 
imprisonment and disqualified him from holding or obtaining a 
driving licence for twelve months. The applicant applied 
ex parte for leave to apply for an order of certiorari to bring up 
and quash the order of the magistrate on the ground that, since 
the offence with which h¢ was charged was triable summarily 
or on indictment, and thus fell within s. 18 (1) of the Magistrates’ 
Courts Act, 1952, and no application had been made by the 
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prosecutor for summary trial, the magistrate had no jurisdiction 
and plea, sentence and order were bad. Counsel for the applicant 
sought to distinguish James v. Bowkett 1952) 2 All E.R. 320 
on the grounds that in that case both sides had a right to elect 
for a summary trial and that the wording of s. 18 (1) of the 
Act of 1952 was different from and stronger than the words in 
s. 28 (1) of the Criminal Justice Act, 1948. 


During the course of the argument DEvLIN, J., said that on 
the essential point, what amounted to the making of an applica- 
tion, the wording of the two sections was the same. In James 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 23rd July: 


Agricultural Marketing. 

Ashton-under-Lyne Stalybridge and 
Waterworks. 

Bradford Corporation (Trolley Vehicles) Order Confirmation. 

British Transport Commission Order Confirmation 

Costs of Leases. 

Coventry Corporation. 

Distribution of Industry (Industrial Finance). 

Divorce (Insanity and Desertion). 

Dramatic and Musical Performers’ Protection. 

Gloucester Corporation. 

Horse Breeding. 

Housing (Financial Provisions). 

Local Government. 

Local Government 
Barriers) (Scotland). 

Maidstone Corporation (Trolley Vehicles) Order Confirmation. 

Metropolitan Police Act, 1839 (Amendment). 

Penybont Main Sewerage. 

Pier and Harbour Order (Great Yarmouth) Confirmation. 

Pier and Harbour Order (King’s) Lynn Conservancy) 
Confirmation. 

Prevention of Fraud (Investments). 

Public Records. 

Rochdale Corporation. 

Royal School for Deaf Children Margate. 

South Lancashire Transport. 

Statute Law Revision. 

Trading Representations (Disabled Persons). 

Variation of Trusts. 

Waltham Holy Cross Urban District Council. 


Dukinfield (District) 


(Omnibus Shelters and Queue 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
kKead First Time: 


Finance Bill [H.C. 
Manchester Corporation Bill [H.C. 


[21st July. 
24th July. 


Read Third Time: 

Agriculture Bill (H.C. 

Angle Ore and Transport Company Bill [H.L 

British Transport Commission Bill [H.C. 

Chequers Estate Bill (H.C. 

Domicile Bill [H.L. (24th July. 

Interest on Damages (Scotland) Bill [H.C.] [24th July. 

Landlord and Tenant (Temporary Provisions) Bill {H.C. 
[24th July. 
(24th July. 
(22nd July. 
(24th July. 
[24th July. 
[24th July. 


(24th July. 
[21st July. 
(24th July. 
(24th July. 


Medical Act, 1956 (Amendment) Bill (H.C. 

Opencast Coal Bill [H.C.) 

Slaughterhouses Bill (H.C. 

State of Singapore Bill [H.C. 

Tees Valley and Cleveland Water Bill [H.C. 

B. QUESTIONS 
MoBILE SHOPS AND THE SHOPS ACT 

Lorp CHESHAM stated in reply to Lord Derwent that no 

legislation was at present contemplated following the decision in 


Stone v. Boreham ({1958] 3 W.L.R. 209; ante, p. 548). 
[23rd July. 
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v. Bowkett it was held that the express assent of the defence and 
the conduct of the prosecutor was sufficient, and where the 
question was only whether the application made by one side 
was sufficient it was an essential application of that case to say 
that the same rule applied, and that the application could be 
made either expressly or by conduct which inevitably led to the 
inference that it was being made. The court dismissed the 
application. 

lan McCulloch (Avery & Wolverson). 

[1 W.L.R. 843 


APPEARANCES : 
{Reported by Miss J. F. Lams, Barrister-at-Law] 


AND WHITEHALL 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time: 


Insurance Companies Bill |H.L. [23rd July. 


Read Third Time: 
Children Bill [H.L. 
Falmouth Docks Bill [H.L. 
Surrey County Council Bill [H.L.| 
Tribunals and Inquiries Bill [H.L.| 
Water Bill (H.L.| 


[25th July. 
(25th July. 
[24th July. 
[25th July. 
[25th July. 


B. QUESTIONS 
TRUSTEE INVESTMENTS 

Replying to Sir Frank Medlicott, the CHANCELLOR OF THE 
IEXCHEQUER Said that the whole question of widening the range 
of investments by trustees was still under review, but he could not 

say how soon legislation would be introduced. 

(22nd July. 
DECONTROL: NEW LETTINGS 


Mr. Henry Brooke said in answer to a question by Mr. J. Hynd 
that tenants should realise that a new letting of a controlled house 
is normally free of control. Before agreeing to give up a 
controlled tenancy, a tenant should make sure that he has a 
new agreement providing for adequate security of tenure. 


[22nd July. 


WEIGHTS AND MEASURES LEGISLATION 


The PRESIDENT OF THE BOARD OF TRADE, replying to Sir Frank 
Medlicott, stated that legislation to implement the recommenda- 
tions of the Hodgson Committee and to correct further anomalies 
will be introduced when Parliamentary time permits. 

‘ {22nd July. 


SUICIDES AND ATTEMPTED SUICIDES 
Mr. R. A. BuTtLer said that his study of the question of 
amending the law as to suicide and attempted suicide suggested 
that the problem was largely one of ensuring that those who 
need care or treatment to prevent them from endangering 
themselves or others in fact receive it. Where this could be done 
without the intervention of the courts, proceedings were not 


taken. The whole question was still under consideration. 
(24th July. 
BorstaL INSTITUTIONS 
Mr. R. A. BurtLer stated that the average time between 


sentence and transfer to a training Borstal was about ten weeks 
for boys sentenced in the London area, and about fifteen weeks 
for others. London boys spent all of this time, and other boys 
a period of up to five weeks, in a Borstal reception centre. 

(24th July. 


STATUTORY INSTRUMENTS 


Agricultural Goods and Services (Marginal 
Scheme (England and Wales) (Amendment) 
(S.1. 1958 No. 1173.) 5d. 

Agricultural Goods and Services Scheme (England and Wales) 
(Amendment) Order, 1958. (S.I. 1958 No. 1172.) 5d. 


Production) 
Order, 1958. 
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Pribunals) Amend- 


Agriculture (Areas for Agricultural Land 
5d. 


ment Order, 1958. (S.1. 1958 No. 1174.) 

Agriculture (Provision of Goods) Extension of Period Regulations, 
1958. (S.I. 1958 No. 1171.) 5d. 

Angus Fire Area Administration Scheme Order, 1958. (S.I. 1958 
No. 1189 (S.50).) 8d. 

Argyll County Council (Allt na Searmoin, Salen, Mull) Water 
Order, 1958. (S.I. 1958 No. 1179 (S.49).) 5d. 

Draft Attendance Centre Rules, 1958. 5d. 

Control of Borrowing Order, 1958. (S.I. 1958 No. 1208.) 7d. 
This order, which came into force on 25th July, 1958, consoli- 

dates and replaces the Control of Borrowing Order, 1947, and 

its amending orders of 1949, 1955, 1956 and 1958. 

Derbyshire (New Streets) Order, 1958. (S.I. 1958 No. 1157.) 4d. 


Eton Rural District (New Streets) Order, 1958. (S.I. 1958 
No. 1158.) 4d. 

Fees of Appointed Factory Doctors Order, 1958. (S.I. 1958 
No. 1156.) 5d. 

Gloucester Water Order, 1958. (S.I. 1958 No. 1142.) 5d. 


Government Annuities Payment Kegulations, 1958. (S.I. 1958 
No. 1181.) 5d. 


Heathfield and District Water Order, 1958. (S.J. 1958 
No. 1169.) 5d. 

Import Duties (Drawback) (No. 10) Order, 1958. (S.I. 1958 
No. 1176.) 5d. 

Income Tax (Employments) (No. 7) Regulations, 1958. 


(S.I. 1958 No. 1166.) 4d. 
Motor Vehicles (Speed Limit on Special Roads) Regulations, 
1958. 5d. 
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National Gallery (Lending outside the United Kingdom) (No. 7 
Order, 1958. (5.1. 1958 No. 1170). 4d. 

Special Roads (Classes of Tratfic) Order, 1958. 5d 

State Scholarships Amending Regulations No. 3, 1958. 
(S.[. 1958 No. 1143.) 4d. 

Stopping up of Highways (County of Chester) (No. 8) Order, 
1958. (S.[. 1958 No. 1163.) 5d. 

Stopping up of Highways (County of Essex) (No. 11) Order, 
1958. (S.1. 1958 No. 1160.) 5d. 

Stopping up of Highways (County of Glamorgan) (No. 6) Order, 
1958. (S.1. 1958 No. 1144.) 5d. 

Stopping up of Highways (County of Hertford) (No. 8) Order, 
1958. (S.1. 1958 No. 1161.) 5d. 

Stopping up of Highways (London) (No. 26) Order, 1958 
(S.I. 1958 No. 1145.) 5d. 

Stopping up of Highways (London) (No. 27) Order, 1958 
(S.I. 1958 No. 1164.) 5d. 


Stopping up of Highways (County Borough of Northampton 
(No. 2) Order, 1958. (S.I. 1958 No. 1146.) 5d. 

Stopping up of Highways (County of Worcester) (No. 11) Order, 
1958. (S.I. 1958 No. 1162.) 5d. 

Draft Teachers (Superannuation) (Scotland) (Amendment No. 1) 
Regulations, 1958. 4d. 

Telephone Amendment (No. 1) Regulations, 1958 
No. 1182.) 9d. 

Wages Regulation (Dressmaking and Women’s Light Clothing) 
(Scotland) (Amendment) Order, 1958. (S.I. 1958 No. 1155.) 5d 

Wages Regulation (Retail Bread and Flour Confectionery 
(England and Wales) Order, 1958. (S.f. 1958 No. 1150.) 114d. 


(S.I. 1958 


ON COMMON LAND 


SUMMARY OF RECOMMENDATIONS AND CONCLUSIONS 


Some of the more important of the recommendations of the 
Royal Commission on Common Land will be examined in articles 
to be published during the coming months, as we said in a 
“Current Topic ”’ at p. 533, ante, giving our first reactions to the 
Report. The following list summarising the Commission’s 
recommendations and conclusions may be of interest. - 


(The numbers in brackets refer to the relevant paragraphs of 
the keport.) 
REGISTRATION 
(1) Within one year of a day to be appointed by Act of Parlia- 
ment and for eight years thereafter each county or county borough 
council in England and Wales (i.e., each local planning authority) 
should as a Commons Registration Authority invite the registra- 
tion of claims that land within its administrative area was 
common land at the date of the passing of the Act. Private 
persons, local authorities, societies, etc., would be able to register 
such claims but those by private persons should be in a prescribed 
form and subject to penalties if made without just cause. 
(263, 264, 278.) 
(2) Each Commons Registration Authority should over the 
same eight-year period* invite the registration by the owners 
of common land of claims to title and by commoners of claims 
to rights in or over the land. (265, 278.) 
(3) Each Commons Registration Authority should give public 
notice of the registration of claims, hold them available for 
public inspection in a Provisional Commons Register, and invite 
the making of objections to them. A register should remain 
open for twelve years for the registration of objections.* 
(267, 279.) 
(4) The Minister of Agriculture, Fisheries and Food should 
have power to exempt from registration land and rights already 
adequately recorded under statute ; any such exemption should 
be noted in the appropriate Commons Register. (266.) 


(5) A right of common of pasture should be registered as 
appurtenant (i.e., attached) to the holding(s) of the claimant or, 
on proof by the claimant, as in gross (i.e., unattached to a 
holding). Rights of ‘‘common appendant’’ should become 
“common appurtenant.’’ Rights appurtenant should not be 
severable from land to which they appertain, unless extinguished 





* Subject to extension in exceptional cases. 


or transferred within an approved scheme of management and 
improvement. (271, 272, 273.) 
(6) Whether owner of the soil or commoner, a claimant should 
be free to claim those rights of pasture which he believes he is 
entitled to. (274, 275, 276.) 
(7) Rights of common other than rights of pasture should be 
registered as appurtenant -(i.e., attached) to the claimant’s 
holding and limited to its needs. (270.) 
(8) Within the twelve-year registration period the Commons 
Registration Authorities should inspect and record on maps 
all registered common land. Maps should be available for 
public inspection. A copy of each should be sent at the termina 
tion of the period to the Ordnance Survey Department fo1 
recording in that department’s maps. (287.) 


(9) Any claim to common land or rights not registered within 
eight years of the opening of the Register should be held to hav« 
lapsed. No objections to registered claims should be accepted 
if not made within twelve years of the opening of the Register. 

(281.) 

(10) Any registered claim uncontested in the twelveyear 
period should be deemed to be sufficient evidence of the matter 
claimed. At the expiry of the period each Commons Registration 
Authority should compile and maintain in a Permanent Commons 
Register a definitive record of all such uncontested claims and 
all contested claims previously determined to be good, except 
for claims to ownership of the soil, which should be dealt with 
in accordance with the recommendation in the following 
paragraph. (282, 283.) 

(11) The permanent registration of title to common land 
should rest with H.M. Land Registry. At the end of the twelve 
year period each Commons Registration Authority should transfe1 
to H.M. Land Registry all particulars of registered claims 
(uncontested or determined to be good) to ownership of common 
land. The form of record should be agreed previously between 
the Registration Authorities and the department. (285, 286 


CoMMONS COMMISSIONERS 
(12) Contested claims in respect of common land or rights if 
not settled informally should be referred to a Commons 
Commissioner who should be a county court judge or a barrister 


or solicitor appointed by the Lord Chancellor from a panel 
(294 
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(13) Cases of dispute regarding compensation payable in 
respect of Common land or rights should also be referred to a 


Commons Commissioner. (295.) 


(14) In appropriate cases a Commons Commissioner should be 


assisted by assessors to be appointed by the Lord Chancellor in 
consultation with the appropriate professional bodies. (294.) 


(15) .\ Commons Commissioner should have power to summon 
witnesses, call for papers and take evidence on oath. He should 
sit in public and give reasons for his decisions. (298.) 


(16) A decision by a Commons Commissioner would be final 
except that there should be a right of appeal to the Lands 
Tribunal. (299.) 


(17) Definitions of common land and town and village greens 
to assist Commons Commissioners in their determinations are 
suggested in paras. 402 and 403 of the report. (402 /403.) 


PUBLIC TRUSTEE 
(18) The ownership of any common to which no claim had 
been registered in the registration period should be vested in 
the Public Trustee. He should also be empowered to act, as 
might be necessary, during the registration period in the capacity 
of owner of the soil as regards commons the ownership of which 
was unclaimed or contested and be able to grant any interest in 
or over such land other than an estate in fee simple. 
(296 footnote}, 303, 306 footnote}].) 
(19) The Public Trustee should have the power to purchase 
common land or common rights and the duty to accept gifts of 
either. (306.) 


(20) Under a scheme of management and improvement for 
the public enjoyment, the Public Trustee should be empowered 
to transfer common land vested in him, on request, to the local 
authority concerned. He should also accept the ownership of 
common land acquired compulsorily by a Commons [Registration 
Authority in connection with schemes for purposes other than 
public enjoyment. (305, 306, 392.) 


(21) The Public Trustee should be authorised to sell common 
Jand vested in him for management as common with other common 
land nearby and to sell for inclosure any unclaimed roadside strip 
vested in him if no common rights existed over it and the land 
was not required for road widening or public enjoyment. (305.) 


ComMon LAND FuND 
(22) The Public Trustee should have at his disposal a small 
capital sum in a Common Land Fund to meet any expenses 
incurred in connection with common land vested in him as a 
result of these recommendations. All receipts from his admini- 
stration of common land should be paid into the fund.  (309.) 


PRESERVATION OF COMMON LAND 


(23) Land which is common at the passing of the Act should 
remain common. ‘There should be no inclosure (or “‘ approve- 
ment ’’) except in cases of compulsory acquisition by public 
authorities in accordance with Special Parliamentary Procedure 
and of unimportant pieces of roadside strip, as recommended in 
(21) above. (204, 230, 305, 401.) 


(24) The provisions of the Inclosure Acts and of other Acts 
authorising inclosure without the sanction of Parliament should 
be repealed but without prejudice to schemes made under them. 

(367, 401.) 
PusLic AccCESS AND ENJOYMENT 

(25) All common land should be open to the public as of right 
subject to the general restrictions in the Second Schedule of the 
National Parks and Access to the Countryside Act, 1949. 

(314, 318.) 

(26) Legislation based on these recommendations should not 
increase liability of any person, and, in particular, of an owner or 
occupier, for injury to a member of the public exercising his right 
of access on common land. (321.) 

(27) By-laws as authorised in a scheme of regulation under the 
Commons Act, 1899, and subject to certain suggested amendments, 
should be made where required for a common by the appropriate 
local authority. Penalties, particularly for scattering litter, and 
facilities for litter disposal should be reviewed. 

(101, 102, 319.) 
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\ local authority should as in (30) below be able to promot: 
a scheme for the management and improvement of a common toy 
enhance public enjoyment. (329.) 


(2s) 


MANAGEMENT AND IMPROVEMENT SCHEMES 
(29) Any holder of a registered private interest in a cominon, 
whether owner of the soil or a commoner, should be able to 
promote a scheme for managing and improving the common 
and, unless his right was contested, should be able to do so from 
the date of the opening of the relevant Commons Register. 
(323, 327.) 
(30) Acting either separately or in conjunction with other 
interests a local authority should similarly be able to promote a 
scheme for land either within its administrative area or, if the 
land should be used substantially by its inhabitants, outside 
that area. Except as provided for in (37) and (44) below, a local 
authority should be restricted to promoting a scheme for the 
public enjoyment. (327, 328.) 
(31) The promoters of a scheme (including an amending 
scheme), whether a local authority or private right-holders, 
should be able to apply in their proposals for such powers as 
might be necessary for the end in view. These powers might 
include, in the case of a local authority scheme, the provision of 
facilities for the public and, in the case of any scheme, provision 
for fencing, letting of surplus land, reclamatiom, shelter belts, 
management and improvement as woodland, etc. 
($29; 332,:579:) 
(32) No existing statutory scheme should be revoked unless 
those responsible should wish to replace it by another in accordance 
with these recommendations. Such an amending scheme should 
be able to provide as necessary for the amendment or repeal 
of any local or private Act of Parliament or inclosure award. 
(366. ) 


(33) A scheme for reclamation of a derelict common should 
be able to run for up to twenty-one years (or longer if heavy capital 
expenditure had to be recovered). A scheme for management 
and improvement of common land as woodland should be able 
to run for up to seventy-five years. (360, 362.) 


(34) It should be possible to grant a lease of common land 
in accordance with a scheme for management and improvement 
as woodland to the Forestry Commission with provision, if 
appropriate, for treatment as a “ parish wood or forest.”’ 

(365.) 

(35) Any compulsory acquisition of common land by the 
lorestry Commission should be subject to Special Parliamentary 
Procedure ; the Forestry Acts should be amended accordingly. 

(244.) 

(36) New or extended mineral workings on commons involving 
interference with the surface should be permitted only in 
accordance with ai approved scheme. In certain cases compen- 
sation would be payable from the Common Land Fund on the 
rejection of proposals. (203.) 

ROADSIDE AND OTHER FENCING 

(37) A highway authority should be able to propose a scheme 
of roadside fencing on a common to reduce the risk of accidents 
from roaming animals. For the same reason, it should be able 
to suggest modifications to proposals for roadside fencing in a 
scheme promoted by private right-holders and required to meet 
any resulting increase in cost. (383, 387.) 

(38) Those who had fenced a common in accordance with an 
approved scheme should have the same legal responsibilities in 
respect of straying animals as the holders of ordinary freehold. 

(389 
[EFFECT OF SCHEMES ON OTHER INTERESTS 

(39) Proposals for a scheme should specify works or improve- 
ments likely to injure the rights of others including public rights 
of access. Any work not included in an approved scheme which 
caused injury to the rights of others should be illegal. 

(334, 335, 340.) 

(40) Neither the owner of the soil nor other interests should 
have power to veto schemes. (215.) 

(41) Wherever possible, those whose rights are affected by a 
scheme should have the choice of the reservation of a part of the 
common for the continued exercise of their rights, or the suspension 
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of the rights, or their purchase by the promoters of the scheme 
(or in the case of a local authority scheme, their compulsory 
acquisition). The final decision in a case of dispute should rest 
with the Minister. Suspension or acquisition should take effect 
on payment of compensation based on the value of the rights at 
the date of this Report. (337, 338, 345.) 
(42) The appropriate local authority on receiving notice of 
proposals for fencing in a scheme should be able to suggest 
provision for public access by means of gates, stiles, etc. 
(342.) 
(43) Proposals for schemes should be submitted to the 
Commons Kegistration Authority which should give public notice 
of them in accordance with regulations to be made by the Minister 
and accept representations, including representations against 
suggested provisions for public access (see previous paragraph). 
Individual notice should be given to all registered right-holders, 
every local authority within whose area the common was situated, 
local representatives of the Ministry of Agriculture, Fisheries 
and l’ood and, if appropriate, of the Lorestry Commission. 
(323, 341, 380.) 


RESERVE POWERS OF COMMONS REGISTRATION .\UTHORITIES 
REGARDING NEGLECTED COMMONS 

(44) If within two years of the opening of the Provisional 
Commons Register (i.c., not more than three years from the 
appointed day) no proposals for a scheme had been submitted 
for a common, and the Commons Kegistration Authority, after 
inquiry of those who had registered claims, was satisfied that 
there was no prospect of their doing so with reasonable expedition, 
it should itself be able to formulate proposals for an appropriate 
scheme if it should be of the opinion that the land ought to be 
better managed or improved. (390.) 

(45) Any rights in the soil which a Commons Registration 
\uthority might thus need to acquire (except in accordance with 
a scheme for the public enjoyment) should be transferred to the 
Public Trustee, who would lease the land for management or 
improvement in accordance with the approved scheme on the 
best terms obtainable. (392.) 


(46) To guard against the subsequent deterioration of common 
land it should be the duty of each Commons Registration Authority 
to examine the state of common land in its area at the end of the 
period for registration and thereafter at intervals of not more than 
ten years, and, where necessary, to formulate new proposals. 

(393.) 


RESPONSIBILITY | SUBMISSION TO 


PARLIAMENT 


MINISTERIAL 


(47) Proposals for a scheme together with a map of the land, 
observations and representations should be submitted by a 
Commons Registration Authority to the Minister of Agriculture, 
Misheries and Food. A Registration Authority which had itself 
formulated proposals should inform the Minister of its reasons 
for rejecting any representations against them. (381.) 

(48) The Minister of Agriculture would consult the Minister 
of Housing and Local Government, as necessary, and, in the case 
of common lands to be used primarily for public enjoyment, 
should be able in agreement to transfer his responsibility to the 
latter. Such lands might thereafter be regarded as open spaces 
within the meaning of the Open Spaces Act, 1906. (395.) 

(49) Before reaching a decision on a scheme the Minister of 
\griculture should consult in particular the Nature Conservancy 
and the Council for the Preservation of Rural England (or Rural 
Wales). If there appeared to him to be any substantial conflict 
of opinion he should also hold a local inquiry. He should have 
power to vary proposals in a scheme for public enjoyment. 

(379, 396, 397.) 

(50) On approving a scheme, the Minister should lay it before 
Parliament in an order subject to the negative resolution 
procedure. (398.) 


SCHEMES OF MANAGEMENT AND 
IMPROVEMENT 


OPERATION OF 


(51) A scheme should provide for its operation as appropriate 
by the local authority responsible (or conservators if there were 
more than one authority), by the owner of the soil in consultation 
with other interests concerned, or by the commoners in a 
Committee of Management. (346, 347, 348, 349.) 
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(52) Representatives of private right-holders should be co 
opted for business relating to a common subject to a scheme 
operated by a local authority. (346 

(53) A Committee of Management should be representative of 
all commoners with grazing rights. It should include the owner 
of the soil and a representative of the Commons Kegistration 
Authority. (349 
\griculture, Fisheries and lood should 
(350 


(54) The Minister of 


issue model rules for a Committee of Management. 
It is suggested in particular that : 

(i) The raising of financial contributions and certain other 
matters should be voted on at a general meeting of the cligibl 
commoners both by heads and by value of stints. Decision 
on matters of day-to-day management should be by heads 
only ; so also should the election at a general meeting of a 
representative committee where such a committee is necessary. 

(350. 3575 

(ii) .\ committee should have full power to control the use 
of the grazing by stinting. It should keep a record of stints 
and place a copy with the local authority responsible for the 
byclaws. (352 

(iii) Contributions by commoners with grazing rights should 
be proportionate to their stints; stints should be reduced 
proportionately for a stated period on failure to pay contribu 
tions. In the latter case the right-holder affected should be 
entitled to appeal to an arbitrator appointed by the Ministet 

(354 

(iv) Any loans for long-term improvements should be limited 

to the life of the improvements. (354.) 


(55) Agricultural or woodland improvements should be eligible 
for the same Government grants as similar improvements on 
ordinary freehold, and outlay on them to similar income tax 
relief. | : (162, 355.) 


(56) Buildings, fences, drainage, fixtures, etc., placed on a 
common or trees planted in accordance with a scheme should 
remain the property of the body operating the scheme. — (358.) 
(57) The provisions of the Agricultural Holdings Act, 
regarding notices to quit should not apply to the lease of common 


land. (359 
METROPOLITAN COMMONS 


1948, 


(58) The recommendations regarding registration and schemes 
of management and improvement (including the Minister's 
power to grant exemption as in (4) above) should apply mutate 
mutandis to metropolitan commons, but in any new or amending 
scheme there should be no limitation of the right of public access 
beyond that already provided for in an existing scheme. — (367.) 


(59) The Metropolitan Commons Acts, 1866 to 1898, should be 
repealed but without prejudice to existing schemes or rights of 
public access. ; (367 

(60) The exchange of equivalent land for Jand acquired 
compulsorily from a Metropolitan common and the acquisition 
of land from such a common for road widening should be subject 
where appropriate, to a certification procedure similar to that 
contained in the Acquisition of Land (Authorisation Procedure 
Act, 1946. (229 

TOWN AND VILLAGE GREENS 
(61) The recommendations regarding registration, etc., should 
with certain variations apply to town and village greens 
(369 

(62) A local authority claiming a town or village green should, 
from the date of the registration of its claim, be deemed to br 
vested with the title and empowered to maintain it as an “ open 
space "’ under the Open Spaces Act, 1906, and subject to any 
necessary byelaws. (37 


= 
t 


(63) Such a claim should be open to objection and, if necessary 
should be referred for determination by a Commons Commissione! 
but the onus of proof would be on the objector to show that thy 
land did not come within the suggested definition of town or 
village greens. (370, 403 

(64) Members of an authority should be relieved of personal 
liability for reasonable expenditure with regard to land which 
it had registered as a town or village green but which was later 
determined not to be such., (371 

(65) The claiming authority should notify the Ministry of 
Education and Charity Commission of claims to town and villag 
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greens in view of the responsibility of the two departments for 
recreational and fuel allotments respectively. (373.) 


RECREATIONAL, FUEL AND FIELD GARDEN ALLOTMENTS 


(66) Recreational and fuel allotments, not registered as town 
or village greens, should continue, so long as the original uses of 
the land subsisted, to be subject to the charitable jurisdiction 
of the Ministry of Education and Charity Commission respectively : 
so, too, should any income from them. <A change of use should 
be made on the authority of the Minister of Agriculture and 
subject to the same considerations as would apply to other 
schemes of management and improvement. The Charities (Fuel 
Allotments) Act, 1939, should be repealed. (375.) 

(67) Field garden allotments should cease to be charitable 
trusts. They should be vested in the appropriate allotments 
authority for administration in all respects under the Allotments 
\cts, 1908 to 1950. ‘The Charity Commission should arrange 
to transfer to such authorities, as required, any field garden 
allotments not already vested in them. Tield garden allotments 
rejected by the allotments authorities should cease to be field 
varden allotments and become available for other uses in accordance 
with an approved scheme of management and improvement. 


(377.) 


DEFENCE DEPARTMENTS AND WATER 
UNDERTAKINGS 


Ust oF COMMONS BY 
(08) Water undertakers and defence departments when 
acquiring common land should allow other uses to continue to 
the maximum possible extent. (253, 254, 255.) 
(69) Before defence departments (or water undertakers) acquire 
common land for their exclusive use they should have regard 
to the considerations in this Report. If they should not need 
the land permanently, they should wherever possible arrange to 
suspend any common rights, not to extinguish them. (357.) 


(70) Claims under schemes of management and improvement 
for additional financial assistance to remove abandoned defence 
works from common land should receive sympathetic treatment. 

(251.) 


TIME-TABLE OF RECOMMENDATIONS 


The following table sets out the chronological sequence in 
which the Commission’s main recommendations regarding the 
registration of rights and ownership of commons, the inspection 


NOTES AND 


Honours and Appointments 
Mr. DANIEL GRANVILLE WeEstT, M.P., solicitor, is included in the 
first list of life barons created under the Life Peerages Act. 
Mr. West has been Labour Member for Pontypool since 1946. 
Mr. G. R. Patmer, Chief Clerk at Derby County Court, has 
been appointed Chief Clerk to Worcester County Court 


Miscellaneous 
lovey v. Airey (p. 489, ante) 

We regret that the appearances in our note of this case were 
transposed in error. Mr. Roy Wilson, Q.C., and Mr. Paul Curtis- 
Bennett were instructed by Messrs. Theodore Goddard & Co., 
for Swinbourne & Jackson, Gateshead ; and Mr. Patrick O’Connor 
and Mr. E, W. Eveleigh by Messrs. L. Bingham & Co. 


OBITUARY 


Mr. J. 


Best, solicitor, of Huddersfield, died on 
He was admitted in 1908. 


Mr. James Flower 
loth July, aged 72. 
Mr. C. A. DAWSON 


Mr. Colin Aufrére Dawson, solicitor, of London, W.C.2, died on 
10th July. He was admitted in 1920. 
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and recording of the land on maps and the making of schemes 
would come into operation. Amending legislation would, of 
course, be necessary and would need to appoint a day on which 
the recommendations would start to take effect. In the table, 
the first date shown is the date of the opening of the Provisional 
Commons Registers which would be within one year of the 
appointed day. For the sake of brevity, it is referred to as 
“ R-day.” 

R-day. 

(i) open a Provisional Commons Kegister ; 

(ii) invite claims from owners of the soil, commoners, local 
authorities, etc. (It would also give public notice in due course 
of registered claims and accept objections thereto for 
registration) ; 

(iii) invite the submission of schemes of management and 
improvement, those from local authorities to be for the public 
enjoyment. (It would also give notice of schemes as submitted 
both publicly and to individual registered interests.) 


Each Commons Registration Authority would 


Two years after R-day.—A Commons Kegistration Authority 
would be empowered, in default of the private right-holders, 
to promote a scheme of management and improvement for any 
common where it considered this to be necessary, and for any 
appropriate purposes (i.e., not merely for ‘‘ public enjoyment ”). 
It would give notice of any such scheme as in (iil) above. 

Eight years after R-day.—The Provisional Commons Register 
would be closed for the registration of claims (save in exceptional 
cases),* but remain open for the registration of objections. 

Twelve years after R-day.—The Provisional Commons Register 
would be closed for the registration of objections to claims (save 
in exceptional cases). 

The Commons Registration Authority would 


(i) thereafter maintain the record of rights and land in a 
Permanent Commons Register except for the record of title ; 

(ii) transfer the record of title for permanent registration to 
H.M. Land Registry ; 

(iii) notify the Public Trustee of “‘ unclaimed ’’ commons 
the title to which would thereafter be vested in the trustee ; 

(iv) have completed the inspection and recording of common 
land on maps, copies of which it would send to H.M. Land 
Registry and the Ordnance Survey Department ; 

(v) Review the state of common land in its area. 


* This refers particularly to persons under a disability. 


NEWS 


Major T. E. JESSON 
Major Thomas Edward Jesson, who was M.P. for Rochdale 
from 1931 to 1935, died on 23rd July, aged 75. He was admitted 
a solicitor in 1906 but retired from practice in 1929, 


SOCIETIES 


The Soxicitors’ ARTICLED CLERKS’ SocIETY announce that, 
as is customary, there will be no society activities during August. 

THe Soticitors’ MANAGING CLERKS’ ASSOCIATION announce 
that a series of classes for Solicitors’ Junior Clerks has been 
arranged for the coming winter. These will be held on Monday 
and Wednesday evenings it 6.15 p.m. in the Lord Chief Justice’s 
Court commencing on 29th September and Ist October next. 
lurther details and applications for tickets are now available at 
the offices of the Association, Maltravers House, Arundel Street, 
Strand, London, W.C.2. 
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